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7. Snohomish County Hearing Examiner’s Decision.
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Snohomish C;euw

In the hiatter of the Appeal of

MAP #2 LLC

Appeal of & Notice and Qrder

) 'H@anng Examiner's Oifice
REFORE THEE Emofl He arng Examiner®co.snohomish, wa.us

SNOHOMISH COUNTY HEARING EXAMINER on B
, - ' rd Good
DECISION of the HEARING DXAMINER PROTEM  Oepuly Hocng Examine

. M/3 405

X0 Rockefslier Avy,
Evaretnt, WA 915

FILENO, 06 127110 CT  puy o) Seb-00%s

[’ s e’ e N

DATE OF DECISION:  September 12, 2007

DECISION (suMMARYY:  Notlee and Order AFFIRMED. Appesl DENIED. Monetary penslty assessed, and

Appeliant ordered to prepare Critical Areas Study and apply for nécessary permits 1o
remove fill, '

BASIC INFORMATION

LOCATION:  The subject property is located on Smith Island in the Snohomish River Estuary; Strect address is

805 80" Street SW, Everett, WA, 98205,

PROCEDURAL MATTERS

Motions 1o dismiss and 10 exclude evidence were made, and either denied or delayed until an occasion arose for
decision, : '

RECEIVE[

£ AR SEP 12 2007

The public heari d on July 17, 2007 at 2:00 p.m. '
N8 pudiic hearing commence uy p ) Egggm%w
LD :
TIME:

Appellant was represented by Jane Ryan Koler, Anorney,

06127119.doc

001742




SEP-13-2007 THU 1017 AM SO PROS ATTV-CIVIL FAX NO. 425 385 8323 Po 03

2. Snohomish County was represented by E!izzszcth E. Anderson, Doputy Pressouting Attornay.
3 The Hearing Examincr wes Gordon F, Crandaii, Hearing Pro Tem.

4, The heering was hald or July 17, 2007 and"August 7 and 8, 2007, The hzaring concluded on Avgust §,
2007 at 1:21 pan.

i Fallowing the conclusion of the hearing, the Examiner made a sits visit secompanied by the attomeys,
Paul Andersen of the Dopartment of Ex~logy and Tom Finnerty of Facifie Tonseils.
Finel summaries were submitied by both parties in writing cn August 15, 2007,

HOTE: Fura complte record, nn cloctronic recording of thie hearing it avallable In the Office of the Hearing

Exsminer, f
_ FINDINGS, CONCLUAIONS AND DECISION
FINDINGS OF FACT

Based on all the evidence of recerd, the following ﬁndlng's of faot are entered.

1 The master list of exhibits end witnesses which is a part of this file end which exhibits wers considered
by the Examiner is hereby made a part of this file as if st forth in full herein,

2, On June 27, 2006, Snohomish County Department of Planning and Development Servicos (PDS), Code
Enforcement, received a request from Peggy Toepel, president of Everstt Shorelines Coalition, to
investigate a possible violation of the county's Critical Areas Regulations. She reported that she and two
others observed 8 dump truck, plus trailer, hauling dirt onto a pile of fill soll kpread on tap of & low-lying
wotland meadow on Smith Island.

kR The request for investigation was assigned to Code Enforcement Officer Craig Odegaard, He determined
that grading at the silc had occurred without obtalning the nocessary permits, and made contact with
personnel of MAP #2 LLC, the owner of the land on which the fil] was located. '

4. On September 22, 2006, MAP #¥2 LLC ontered Into a voluntary correction agreement. The agreement
rocited that MAP #2 LLC had allowed grading to oocur on its property in excess of 100 cublc yards
without obtalning the necessary permits and/or approvals as required by the Snohomish County Code,
(grading, flood hazard, shorcline substantial development), The agreement required MAP #2 LLC 10
cease all grading actlvitles and obtain the neoessary pormits and/or approvals. The required correstion
date was January 15, 2007. The agreement was signed by Cralg Odegasard, Code Enforcement Officer,
by Melody Rucei, Code Enforcoment Supervisor, and by Dave Foreman, the registered agent for MAP #2

LLC.

5. Peggy Toepel of the Everett Shorelines Coalition also made a request for investigation by ihe
Washington Siate Department of Ecology (DOE)., DOE commenced an investigation and referred the

MAP#2 RRYISBDO6127119.doc 2
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10,

N

12,

13,

14,

matter 1o Paul Anderson, its ficld represemative for Snchomish, Skegit and San Juzn Counties. County
officials oxpressed an intersst in coordinating 18 enforosment aciion with DOE,

MAP #2 LLC failed to upply for the necessary permits by the corroction date, and on February 5, 2007,
PDS issuod a Notice and Order with respect o the grading acyivity done without first acquiring parmits,
The required corrective action in the Notice and Oder wes to remove the fTll that was pleced icgnlly
without permits and restore the erea per an approved restoration plin, The Order starsd further that
“prior to reinoval of the fill & critical aroes szu.iy conteining a restorsilon plan sbell be submiried for
Snohomish County revisw gnd approval.™ Wetland and buffer restoration was eiso requived, Ths
required oorrection date was April 6, 2007,

On Pebrusry 16, 2007, IMAP ¥2 LLC filed an appeal of the Notice ang Order. The eppeal slieged that the
Notice and Order was defrctive and violated appellania® right fo due process snd funcaments! fairness
for various rcasons (Exhibit 22), and askad thar the Natice and Order be disminsed or that tha deadlines
expressad in the Morice and Qrdor be ontonded, '

The estimated amount of fill placed on ths Smith Islend site is from 75,000-150,000 cubic yardz. The fi)}
is from 15 to 17 feet in dopth.

in March, 2007, Dr. James Kelly, 2 principal of AC Kindlg and Company, Environmental Consulting,

swes engaged by MAP #2 LL.C to do a wetland study of the site. Kelly issutd a preliminary draft repoit

on July 16,2007 in which ke indicated that;

( 1) There is streng evidence that no wetlands are present under a majority ef the fill;

2 There is & small wetland at the northwest edge of the fill;

(3) - Some areas south and west of the fill may meet wetland hydrology criteria; :

) Wet soll areas wdre found beneath the fill, estimated to be sbout 0.1 to 0.2 acres in area, which
" need further evaluation to determine if they are wetlands;

(%) Fill dirt in this area could be remaved to facilitate hydrologic avaluat:on in the Sprmg of 2008; in

other areas of the fill additional data could be callected vsing borings, or monitoring wells;
(6)  The studies to date are preliminary and should be mors thoroughly documentcd in & technical
momoranduym.

Wetland functions inclyde water quality and improvements, flood water storage, fish and wildlife habitat,
sesthetics, and biological productlvity. The value of 8 wétland is an estimate of the importence or worth
of one or more of its functions to soclety. Dr. Kelly ooncluded that the fill here had no effect on the
functionality of any wetland,

Jenny Friebel, an engineering associate of Parametrix concluded that the area occupied by the fill was not
needed for flood water storage, In that it would not Increase the level of flood waters In'e |00-year sform
more than 12 inches. Liz Burns of PDS disagreed, and concluded that an area occupied by 150,000 cuble
yards of fill would significantly affect the level of flooding in a 100-year storm event.

A fill 17 feet in depth will compress the native sol! undereath from one to two feet. However, the fill
would not affect the level of the water table. .

It would cost from 4-5 million dollars 10 remove the fil| and relocate it. Such an operation would Involve
15,000 dump tuck loads and a 2-1/2 hour round trip.

As of the date of the appeal hearing, no application for any permit has been filed with PDS.

MAPH2 REVISEDQ6127119.dod 1
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Any Conelusion of Law deemed to be & Finding of Fact iz harcby adopted as such,

CONCLUSIONS OF LAW

The Hearing Examirer is zuthorized to hear sn appeal from & Notice and Order and 10 make 2 decision on
the appeal. SCC 2.62.020; 30.85.200; 30.83.230. .

Grading In sxcess of 100 cuble yards requires a grading psrmit, 5CC 32.63B.010. A lspdfill in &

" shareling environment rocuires & substantial development pevmit, SCC 30.44.205. Filling in & fiood

finzard zone requires & flood hazsrd pormit, SCC 30,43C.020.

Appeliants’ contentions are summarized as followe:

2

The County is not justified in requirinz that the fill be removed. The County routinely issues “after the.

frcr® permits when work is dosie without & permit. The area is zoned Indusirial and there are sther
erormous fills in the arca. The Ceunty can impose pensliics instead of requiring the fill 10 be removed,

Dr. Kelly made a preliminary study of the area to determine whether any part of the site was & wotland.
He concluded that thers was a smalt wetland st the northwest edge of the fill and that the areas south and
west of the fill needed more study to duterming if these arezs contalned wetlands. Removal of the fill is
not needed to make this determination. Paul Anderson of DOE did not make a wetland delinsstion and
his conclusion that the fill rust bs removed ta do so was in error,

The fill does not affeat flood storage, as It Is adjacent to Pugst Sound with unlimited capacity for
floodwater storage, ‘

The County committed various p;b-c;:”d(sr»anlwén‘-‘n'dx;;,‘“:s.itéﬁ“arswdév;i‘;tio—n"t:r::‘r-rxmprdéeﬂciﬁr;s_ for designated
wetlands, failing to follow code requirements for issuance of Notice and Order, not charging appeltant
with a “nuisance”, and the Notioe and Order was not specific as to which acis were violations.

" Snohomish County's contentions are summarizad as follows:

The viclation s egregious and undisputed. Thore has been no progross towards compliance as agreed in
the voluntary correction agreement. Three permits are roquired for the work: grading, substantial
development (shoreline) and flood hazard. Appellant has failed to apply for any permils or to submit the
required oritical aroas study, : _

In making a decision on the appropriate remedy fof a code violation, the relevant factors include the
egroglousness of the violation, whether the violation was intentional, whether the owner it an
experienced business man familiar with land uss roguiations, the length of time before commencing
compliance, the uncertainty of getting permits, the lack of apparent progress and coming into complience,
and whether environmentally sensltive areas are included. All of these factors ars present In this case,

(&4}

The County has discretion to order appropriate correction of 8 violation, and has done so by ordering .

removal of the fill. Wetland arcas and their buffers must bo restored, The procedural emrors charged are
without merit. All violations of the code are nuisances which may be subject 1o abatement, The appeal
should be dismissed and the appeliant should be ordered to abate the violation by removing the fill. The
Hearing Examiner should retain jurisdiction to enforce compliance with the County’s requirements,

MAPS2 REVISED06]27110.d0¢ 4
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The code violation, “allowing grading to escur without obtaining ths necessery permits™ was cloarly
cstabhsi.vd The required correction aotion in the Februsry 6, 2007 Notice and Order (Exhibit 18§)
required the npneilant 10 remove the fill that wes placed iilegally without permits and restere the area
per an approved restoration pian, Prior to removal of the il a criticel sress study contzining a
resforaiion plan was to be subimiited for Snchomish County review and approval. Wetlond end bufror
restaration wes required for non-authorized grading activities. The required correction dais was April g,
007" :

Appe!l»nr did not make 2iy epparent #ffort to coranly with the Notice and Order untli March of 2007
when 3 engaged Dr, Taraus Kelly 10 do the critica) aress study recvired by the Order, By july 16, 2067

Dr, Muy wes sble to fesue the preliminary dreft veport referred to in Finding of Faet No. 9.The required

corention date had long since expliod,

Appeliant’s site manager testified that it would take 15,000 dump track and trailer Toads to raineve the
fill. This tostimony establishes thor MAP 42 filegally dumped 15,000 loady of fl) dirt at the tite without
obialning the necsssery pennirs,

The violations were clearly esiablisiind by a preponderance of the evidence and the Counry enforcement
officiels (PDS) have discretion to fushion a remedy that fits the violation. The decisions of PD'S as to
cempliunce should net be disturbed absent sbuss of dlsoreticn. The Examiner {s oonvinced that this Is

08

not the case, given the record made st the hewing The procedural errors allsged by Appellant are:

without merit,

The Notice and Order should be effirmed. Appsllant is ordered to complete and submit the Critical
Atreas Study contalning a restoration plan to the County for its review and approval, Woetlands and
buffers shall be restored. It wiil be for PDS 1o determine whether an “after the fast” grading permit can
or should be issued for any area where fill can be placed legally follawing a good faith offort by MAP #2
to comply with the County’s requirements and this deoision.

~ Monetary penaltles of $250 per day each and every day the violation continues to exist starting at-the

date of this order are imposed and shall acerue and be ongolng In sccordance with SCC 30.85,260, until
PDS makes a determination that the required corrections have been complctcd to the satisfaotion of the

department,
Any Finding of Fact deemed 10 be a Conclusion of Law is adopted as such.

DECISION

The Notice and Order is AFFIRMED. The appeal of the Notice and Order Is DENIED. Appellant is ordered to
apply for the necéssary permits and preparc and submit a Critical Areas Study oontaining a restoration plan to the
County for its review and approval. Wetlands and buffers shall be restored. Appollant shall pay te Snchomish
County a monetary penalty for the violution found to exist of $250 per day.starting on the date of this order for
each day the violation continues to exist on the site untit PDS makes a determination that the required corrections

have been complcted,

Decision issued September 12, 2007 :
J{af: Qordon F.gran;nll, Hearing Examiner Pro Tem
5 S
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4 '((:) The Hearing Examiner commined an error of law; -

The doclsion of the Hearing Examiner is fina) and conclusive with right of eppex’ (o the Courty Council.
However, reconsideration by the Bxerminer may uiso be sought by ano o more parties of recard. The following
parageephs summarize the reconsidzration and appexl processes.. For more information sbou reconsideretion and
appes! proceduros, please s5¢ Chapter 20,72 SCC and the respusitve Examiner snd Counsil Rules of Frocedure.

Resansideraiung

Any party of record may request raconzideration by the Fxaminer. A petition for reconnidersiion miust be filed in
writing with the Offiae of ths Hearing Exsminer, 2 floor, County Adminlstration-Esst Building, 3000
Rockefeller Avenue, Everett, Weshington, (Mailing Address: M/S #4085, 3000 Rockefeller Avenue, Bveret WA
93201) on or before SEPTEMBER 24, 2007, Thers is no fie for fillng & petition for reconsidenttion. “The
potitioper for reecustioration shall mell or atherwize provide & copy of the petition for roconsideration (o
all paritos of record on the dafe-af fiug [ECC 39.72.035)

A petition for reconsideration does not have ta be in & spocis] form but must: conteln the name, mailing address
and daytlme telephone number of the petitionar, together with the signature of the pesitioner or of the pefitioner's
gttorney, if any; identify the specific findings, conclusions, sotions snd/or conditions for whick reconsidsration is
requested; state the reliel requesied; snd, where epplicabie, ideniify the specific nawre of any newly discovered
svidence snd/or changes proposed by the applicant.

The grounds for seeking reconsideration are limited to the follcwing:
(s) The Hearing Examiner exceeded the Hearing Examiner's jurisdiction;

(b)  The Hearing Examiner failed to follow the applicable procedure in reaching the Hearing Examiner's

decisicn; -

:

(d) The Hearing Examiner’s findings, conclusions and/or conditions are net supported by the record;

(¢)  New evidence which could not reasonably have been produced and which is matorial to the decision Is
discovered; or ' :

4)) The applicant proposed changes to the application in response 10 deficiencies identifled in the decision.

Petitions for reconsideration will be pracessed and considered by the Hesring Examiner pursuant to tho
provisions of SCC 30.72.065, Please include the County file number in any correspondence regarding this case.

This decision of the Hearing Examiner is final and conolusive with right of judicial review in Superior Court
pursuant to the Land Use Petition Act, Chapter 36.70C RCW, However, reconsideration by the Examiner may
alsa be sought by one or more parties of record, (The Examiner's action on reconsideration would be subject ta
appea) to Court.) The following parsgraphs summarize the reconsideration end appeal processes. For more
information about reconsideration procedures, please scc Chapter 30.72 SCC and the Examiner rules of

prosedure,

MAPKZ REVISEDO6127119.d0c 6

© SEP-13-2007 THU 10:17 A SHD PROS ATTY-CIVIL FAN M3, 425 283 633: 5 07
EXPLANATION OF RECONSIDERATION AND AFPEAL PROCEDURES | “:



SEP-13-2007 THU 10:17 AM SHO PROS ATTY-0iVil. FAX NO. 425 338 6323 P. U8

EXFLANATION OF APPEAL PROCEDURKS

The following paragraphs sumimarize the appesl pracess, For miore infarmation sbout appesls to Superior Cour,
pierse see Chapier 36.70C RCW, RCW 43.21C.075, WAC 187-11-680, Chepter 30.65 SCC and upplicebles cour
rules,

Fursuant to Chapter 30.85 S5CC and Chapter 36.70C RCW, any person hinving standing under RCW 36,72C.060
may file g Land Usc Petition in Suzarior Court. Service ow parties must be &8 required by RCW 36,700,040,

The ecst of transeribing the record of procesdings, of copying photographs, video tupes, and oversized
documnents, and of sl time spent in copying 2nd resembling the record and preparing the return for filing with
the court shall be borne by the peiitionsr, [RTW 3670C.110] Plesse include the county [ile numbsr in any
corresporsdence rraarding this cese.

Staff Distribugien:

Depariment of Planning and Development Services: Cralg Odegeard
Prasecuting Attorney's Office: Liza Anderson

The following statement is provided pursuant to RCW 36.708.130: “Affected properfy owners may request a
change in valuation for property tax purposes notwithstanding any program of revaluation.” A copy of this
Deciston is being provided to the Snohomigh County Assessar es required by RCW 36.708.130.

MAP#2 REVISBDAS1271 |8.4oc 7
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AGREEMENT BETWEEN SNOKROMISH COUNTY,
PACIFIC TOPSOILS, ING, AND M.A.D. #e LLC
| AGREEMENT
This Agreement is entsrad into by and Between Snohomish Cou nty ("County”), a
political subdivision of the Stale of Washingten, Pacliic Topsails, Inc.{"Pacific Topsoils”)
and M.AP. #2, LLC ("MAP", the owner of the real property (“Property”) described

below,

BECITAL
WHEREAS MAP, Is the owner of property ("MAP site) identlfled by Snohomish

County Tax Account No. 280505-004-004~00,
WHEREAS, Snohomish County jssued a Notice and .Order of Penalty requiring
MAP to remeva all flll from the MAP sife which the Sncharish County Superlor Court
(Causs No, 07-2-07743-8) upheld In a LUPA appeal excepl for one lssue.
WHEREAS, MAP #2, LLC Ig the owngr of property on Sraith Island

('Weyerhaeusnr Waood Waste slis” or Weysrhaeuser site") identiflad by Snohomish

eite is adjacent t5 the VAP alte,

WHEREAS, the_\/'!&yerhaeusar site 13 eubject o an Ecology approvad Model
Toxics Control Act (MTCA) claanup action fo centain conteminants from the site,
Pacitc Topsoils Is completing the decommiasloning of the former wood waste landfil
and placing a capftop on the former Weyerhaeuser site. The c)eanup wdrk Is being

done pursuant to a plan appmved by the Snohomish Hsahh District 2nd the Washington

- State Dapaﬁment of Ecology and othar permits and approvals from Snohomish County

and the City of Everatt.

v. A '
Aepen0-000000328

F-734
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WHEREAS, Pacifle Td{iéjilf'gradlng permit, which authorlzes creation of the

cep/tap on-the Wayerhaeuser site, sxpirad on Auguslt 8, ZOOQ.

= A pE T

WHEREAS, Pacific Topsbils dasires to utllize the fil that was unta?t%d

on the MAP sits to complete (heJ capping/ftopping wark at the/We

yerhasusdr site

aulharized under atate, health district, county and city pemmits and approvals, The

County be‘ﬂav‘es it is in fhe bas! interest of the public hesfifand environment to facilitate

_ /%a,gﬂcrm .
the completion of the MTCA work on th Neyerhasuser site, and to expedite he

removal of tha unlawful fill placed on the MAP site in accordance with cerain conditions

NOW, therefore, In excﬂange'fcrcmutual promises the padies agree as followsa:

1. MAP agrees fo obiiain pemits to autherize all grading activity and refaty
' Zal

resforation and reynediation work

2. Snohomish County

on the MAP site.

Fo3PTEN
wiit allaw grading to be dens on thQW/e‘wr ;;;User gita

BRI

and il to be ramoved from the MAF siie for placement on theWeverhseTser sita befora

ls3ugnce of a grading parmit sng

related restoration and remediation 2pprévals coon

sccomplishraent of the following [canditions:

(8)  MAF shall submt 2

grading pemit application, & Shoreline Manegement

Act psrmit epplication, & ﬁoodpfﬁ}in pemit application, a SEPA chesklist, and any other

nacessary patmit applications rasuired:by the County for the MAP site to nohomlish

Courity by Catober 21, 2008.

(0} MAP ghall pay to Snohomish County & grading permit fae ($23,700) and

an aseociated Investigation fee (523,200) in the totad amount of $48,400 at the time it

-appliss for a grading pemit g remave fill from the MAP slte. Payment shall be made to

"Snohomish County™ and delivered to Tom Rowe or his designee, Admin. W. 2 Floor,

3000 Rockelallar Ave., Evergfi,

AGREEMENT BETWEEN SNOHOMIEH

A 98201,

COUNTY, PACIFIC TOPSOILS & MARE2 PAGEZQF 8

abadi oy

i
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(¢} By August 15, 2008, MAP will present to Snohamish County a written
rscémmendaﬁon from Dr. James Keiley, a watland blologist, identifying the areas fram
which material will firat be rermoved from the MAP site and equipment that will be used
in removal of materials and the amount of material that {Nm be Iaft In place to ingure that
no further damage is done to critical areas by the soll removal process on the MAP site,

(d)  Pacific Topsoils %l %gsent & SEPA checklist and greding psmmit
fFOR IR
application for the Weyerhasuser site o 3nohamish County on August 8, 2008.

(2)  Pacific Topsoils will subm»t to the County v} V8 tachnical
JZ-/P?K/
certification report that all material placed an the Weyerhaeuser site meats the

geotechmcql recommendstions of the latest closura plan for malena! and p!acemem

This m or% ﬁo.thﬂ only be requlred until g grading permit is (ssuml for the

Lo r/,?
Vx ‘ayarhaeysar site.

) Paclfic Topsolls will present wrf‘ten confirmation from the Washington

,,,) Staie Deppr'merﬁ of Ecalogy (DOE) stat ing Lhat wo*“ on tie c % antinue even-
' 1 }"Ou..—") Ld." /g

though Pacific Topaoils MPDES permit for the Weyeriiasuser Site is gue to expira. T 7 T

3 MAPwill p resant & welland resforation plait for the MAP site no later | than
August 16, 2008, 14

4 Snohomlsh County.will aliow MAP 1o ramove auitable mgterala from the
"stockpile” on the MAP sits bafore obtelning parmits fo authorize the grading and refated
restorallon and remediation mlan approval for ?ha%»dj.? S48, and to place suitable
materialg from that "stockpile” on ihe‘fgfyg ac.aner cl@arpm gafore & grading
parmit i3 abtelned to facliltate completion of the :;gri’w/aﬂumcr site cap/top which is part
of tha remediation plan for that praperty. MAP will submit a copy of the complete

application for the MAR siie py.Octonar 10, 2008.

AGREEMEMT BETWEEN SNOHOMISH-
COUNTY, PACIFIC TOPSOILS & MAPH2 - - PAGE A OF &

0-000000330
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a9 2669 7.5 1Ak o bo.G04g P ¢

5. Snohomigh Couniy s allowing susch actions to ocg ur/e /It serves the
£ (x/
publia welfare to complete the cap on the eonlaminated Wayemaeuser site 88
expeditiously as posslble. Further, ramaving the il materlals from the MAP site as
early es p_o&slslbfa helps o br'esérve any citical areas loaated benenth the “stockpile” on
the MAP #2 site, Removal of any fill Iocated on wetlands heélps to prevant damage to
wetlands.
8. Manetary penaitigs on the MAP slte (Snchomish Caunty Cause No. 07-2-
07743-8) commencer onh Saptember 13, 2007. The Perlies afjrze that monetary
penalties ceased acoruing on August 7, 2008, tha date thet Pacific Topsoils ﬂled its
grading permit applicetion for {f{:“v'::gerhaeuser remadiation site, The Pamﬂs sgree
that MAP owes the Caunty manetery penaities in the amount m’ £72,248,
7. MAF shall satisfy the panaity owed the County by: (2) paylng to the
\ County ths amouni of $72.248; ar (b) paving 1o the County the amoeunt of $38,124 and
) . providing in-kind wetland anhancamant ta lnonsas-.-;t 8 fuwcuons md vstues of the .
veetlanids on the MAP aitz #H K8 drmaunt e-fssos 124, 'h:s value of the m—Hnd wexfana

~exnhancement on the MAP sile shell bn ths Faje mzame? valhe" and shall be | in add on

10 the worlc required to remove e fil and o regiere the wetlands and buffers on the
qQ !

MAP sits ta thelr pre-viclation state as set forth in the Hearing Examiner's Seplembar

12, 2007, Order.

3. Satisfactionfcxf the terms sef forth in paragraphe 6 and 7 shali bs subject to

the faliowing scheduie,

AGREEMENT BETWEENM SNOHORISH
COUNTY, PACIFIC TOPSOILS & MARHE? FAGE4OF &

0-000000331
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< lan 200 7300 7:AnM ) No, 0048 F. 7

Optlon (a): Monatary pahélties in the amount of §72,248 shall b paid to the
County in two ec'ual payment s Ths ﬂrs payment of $36,124 shall be due no jater than
December 10, 2008 The sacond payman of $36,124 shall be due no Iater than
December 10, 2008. ‘

Option (b}: Monetary penalties in the amount of $38,124 shall be paid to tha
County in two equal payments. The first paymant of $13,082 shall be due no latsr than
December 10, 2058. The second payment of $18,062 shall bg due no fater than
December 10, 2000, The In-.kind wetland anhancement on the MAP slta in the amount
of $38,124 shall be Co_mplet.ed to the satlsfaction of the Caunty by December 10, 2000.
Paclfic Topsails will sxercise good it effors (o complete dirt removal and wetland
restoration work by December 10, 2000, If it is unable to timaly complets such wark
and has been exarcising good faith efforts to do-go, and has made aubsiantial progress
the County may extend the deddline apecifizd for & reasonable perlad

8, . The monetaty value of in-kind welland srhancement shall be deternined

1

by ihe feirmarket vitlue of faborrequired forinsiall mitlaeton featu.es and ihe fairmarket

. valug ot planta and mitigalion ralerais utfl.’.t'—ad. Any disputes about fhe falr mariket
value of the in-kind wetiand enhzznc‘amem'shall ba raached by Linding arbfication. If
MAF falls lo timely pay penaltise or to psriom the additionat wetlznd ar;,hancemenf .
work as cet forth in ﬁaraéraphs §-8, tha onflre sum of §72.248 shall_be gdua
<10, MAF ghall immedlately wiihdraw its ramaliing appesl issus thet wes
remanded to tha Snohomlsh-ﬁeuhb/.He,arlng Examiner by the Snchamish County |

Supstier Court in Cause Na, 02-2-6777@3-8, upoen the execution of this Agreement,

AGREEMENT BETWEEN SNOQHORISH
COUNTY, PACIFIC TOPSOILS & MAPHA FPA

I
)
™
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O
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CJan, 09, 2059 7:5iAM No. (343 F. 9
v;\ ' o : &
DATED this _J]) day of December, 2008.
LAW OFFICES OF JANE RYAN KGLER, P.LL.GC,
OX/XJ,,_,Q_/ o~ .
Jans Iaﬂjn Keler, WSBA #13541
e ' X
S

o sziic )
By/{ /

Dave Farman

Gacrric

By{/ //

INC,~" // P
—‘____,_,—d""/
Dave Forman '

~ President
Pacific Topsoils, Inc.

A RS [P
STATE OF-%NM%N iy -

Managing Member
MAPR 82 LLC

T
U e

K!Ué&/&. =) 9s.
COUNTY OF SNBHBSH )

on this | E*~ aay of mwmbey . 2008, before M,

the undersigned, 3 Mofary

Public in and for tha Stale o
g

innls | : T 0 S
f"é‘;_a:ﬂ.;ug;&t.?‘nilg_uf} commisgianed and eworn, personally appoarsd

Decve. o eing : e 10 Mg personglly known (ar proven on the hasis of
sallsfactory evidsnce) 9 _, ke e
SRRSO TewE | adnse, TOLARR SABI ) W it s

[T exseutad the within and-fursg
- and voluntery act end deed,

aing-instrument -and acknowledged said.insirumant tobehisfree

VITNESS my hiand srid sea] hereto affixed he day and vear in Lhia certificate ebove wiiitsn.

o
- My Commilasion explras: Elx_g,

BNOHOMISH GOUNT-y

By
Tom Rowe, Clvision Manager

\.\\j‘g&_\.&g&z{r

At Q3en)
Ponl Meme; T 18R et o, [opai”
"NOTARY PUBLIC, in and for the 3leis of LAIrgRAIN—
Wenkigtsn, residing af Deses 1 CA

R0, 20n

E‘W&-@MIM . i
e TARIYN J, Deeg

Commistion 2 1485052
j Nolary Public « Califgraln
Veniuio Caunty

t/;.aﬁg |

Snohomish County Department of
Planning end Developinent Servizes

AGREEMENT BETWEEN SNGHOMIGH

COUNTY, PACIFIC TOFBOILE & MARS2 PAGE 6 GF §
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9. Parametrix documents stating that its study is preliminary
and that it contains speculative, undocumented conclusions

regarding wetland filling.
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Janusz Bajsarowicz =~

From:  Becky Reininger [preininger@paramelrix.com]

Sent: Fridcy, December 01, 2005 2:23 PM
To: januszb@pacifictopsoils.com

Subject: wetland and floodplain memos

Hi Janusz, .
I have seen drafts of both the wetland and the fioodplain memos, but reither is quite ready to send to you yet.
I'm hoping for Monday for the wetland memo, but I'm not sure of Andrea's schedule, and Tuesday for the
floodplain (Jenna will not be in on Monday). 1n summary, the flocdplzin memo does a good job, T think, of
explaining why we don't really have any concerns there. The wetland rnemo concludes that mitigation would
likely be required by the Corps, Ecclogy and SnoCo, and states that. given the existing acreage of wetland on the
project site and mitigation ratio requirements, ccrmplying with local reguiations to provide mitigation, in the form
of wetland creation on-site for further wetland fill may be difficuit to achieve... With regard to your question of
whethear they were able to determine if it ic in fact wetiands that were aiready filled, the memo states, "Without
excavating the existing fill material, it is difficult to quantify how much, if any, of the 11.02 acres of area meeis

weltand cirteria:

The 11.02 acres is based on some calculations that our GIS départmen‘c did for me, based on my eyeballing the
boundary of the area that you've already filled by looking at the aerial phetos taken during the fiooding, I'm
attaching that drawing so you can let me know if you think I got the boundary close to rzality.

Talk to you next week,
Becky

Becky Reininger
Environmental Planner
Parametrix, Inc,

411 108th Avenue NE
Suite 1800

Bellevue, WA 98004
425-458-6387 (office)
425-458-6363 (fax)
425-466-2341 (cell)
breininger@parametrix.com

7/9/2607 | £ \/Jq | b L O
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Jare -?2'].:.1 Koler

£ 84S A YRR S

P "Janusz Bajsarowicz” <ianuszb@pacifictopsoils.com>
Bl "Janc Koler" < cane@ikolerlaw.com>
Sent: fednesday, danuery 02, 2008 11:05 A
Sugject: ‘—W Wetiend text for submitial letier

Jznusz Basarcwicz
Pacific Tepsciis, Inc.
(428) 337-2700 uffice
(47“5)5:4 3499 fax

(425} 231-4526 maviie

From: Marti Louther {mailto:mlouther@parametrix.com).
Sernt: Wednesday, February 21, 2007 12:58 PM

To: JanuszB@Pacifictopsoils.com

Cc: Andrea Gates; Becky Reininger

Subject: Wetland text for submittal letter

Janusz,

Per our telephone conversation teday, I have recommended that Pacific Topsoil include a submittal letter to the County

- the grading application. In this letter I suggest that a disclaimer is provided regarding how the wetland fil! area was

Lermined. In addition, you have asked whether or nut PT should do additional soil borings in the wetland filf area,

‘\énd I agree with that approach

Please review the text below and let me know today if you have comments. I will be out of the office tomorrow and
Friday but back in the office on Monday.

Thank you,
Marti

Parametrix has preliminarily determined that about 7.81 acres of wetland has been filled on the Smith Island site (in |
a January 24, 2007 technical memorandum). This area has only been estimated based upon aerial photographic
interpretation, data collected from existing on-site wetlands, and best professional judgement. Soil borings were not

conducted to determine the limits of potential wetland fill.

In order to more accurately determine area of wetland fill, Pacific Topsoils is in the process of working with Pafametrix
wetland biologists to dig soil pits within the existing fill pile to further refine the amount of potential wetland area that
was filled. Once this data has bﬂen collected and analyzed it will be presented to Snohomish County, Ecology, and the

Coip for their verification.

Marti Louther -

Wetland Ecologist ] -

ohnane: (425) 458-6214 bx 1T
(425) 458-6363

fiuther@parametrix.com

[
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ENGINEERING « PLANNING . ENVIROCNMENTAL SCIENCES

TECHNICAL MEMORANDUNM

Date: ‘December 4, 2006

To: Becky Reininger, Parametrix

From: ‘ Andrea Gates, Parametrix

Subject: Pacific Topscils Inc., Smith Island Preliminary Wetland Findings
g6e ‘ Marti Louther, Parametrix, Project File

Project Number:  535.5261.001 (01/93)

Project Name: Pacific Topsoils Inc. Facility Expansion

- Parametrix was retained by -Pacific Topsoils Inc. to identify and field-delineate (flag) wetlands located
north and west of an existing on-site Pacific Topsciis Inc. facility on the following Snohomish Ccunty
Tax Parcels: 29050500400400, 29050500400600, 2905050C300600, and 29050500300200. Parametrix
was further retained to review and define boundaries of wetland impact identified by Snchomish County
as a critical areas violation on tax parcel 29050500400400. Pacific Topsoils Inc. is located on Smith
Island, south of Steamboat Slough and north of the Snohomish River, within unincorporated Snohomish
County, Washingion. '

The purpose of this technical memorandum is to 1) describe the preliminary results of the one-day
wetland field reconnaissance conducted at the Pacific Topsoils Inc. site on November 21, 2006, and 2)
provide an outline of applicable wetland laws, regulations, and recommendations for action.

Topography within most of the project area is relatively flat, gently sloping to the west. The dominant
plant community throughout the site is composed of grasses and forbs. Shrubs and small trees are found
along stream corridors that coincide with and define the northern and western site boundaries. The
eastern and southern site boundaries are roughly defined by gravel roadways. Fill material has been
placed without a grading permit within the northeastern portion of the project site. The project site is
approximately 34.6 acres in size, roughly 11.02 acres of the site has been filled with non-native soils.

METHODS

Prior to the field investigation, the National Wetlands Inventory (NWI) map, Marysville quadrangle
(USFWS 1987), and the Soil Survey of Snohomish County, Washington (Debose and Klungland 1983)
were reviewed to evaluate documented occurrence of wetlands and hydric soils in the project area. Black
and white 1995 and color 2001 and 2003 aerial photographs of the project area and fill area were
reviewed prior to Parametrix’s field investigation. -

This study followed the U.S. Army Corps of Engineers definition of wetlands. Wetlands are defined as
areas saturated or inundated by surface or groundwater at a frequency and duration sufficient to support,
and which under normal circumstances do support, a prevalence of vegetation adapted for life in saturated
soil conditions (Environmental Laboratory 1987). The methods specified in the Corps of Engineers
Wetlands Delineation Manual (Environmental Laboratory 1987) were used to delineate on-site wetlands.
These methods comply with those in the Washington State Wetland ldentification and Delineation
Manual (Ecology 1997).

U2 iu
A-80



TECHNICAL MEMORANDUM (CONTINUED)

portion of the site. The Snohouisir-Counby-e

On November 21st, 2006, potential wetlands were identified by visual inspection of site conditions,
including the presence of hydrophytic vegetation, hydric soils, and evidence of wetland hydrology
(inundation or soil saturation). Transects throughout the site were established to detailed vegetation,
soils, and hydrology characteristics of the site; however, the boundaries of potential wetlands were not
delineated or flagged. " Transects were established approximately 100 feet apart, extendmng in a general
north to south direction. At 50-foot intervals along the (ransect, a sample plot was dug to evaluate soils,
vegetation, and hydrology. A wooden stake was placzd at the location of the sample plot'and identified
with either pink or blue/white fiagging whether it met wetland or upland criteria. Data forms were not
filled out, as this was oniy the preliminary findings of the study. Approximately two-thirds of the site
was evaluated utilizing this methodology. |

PRELIMINARY FINDINGS

Wetland boundaries at the Pacific Topsoils Inc. site have not been established: however, based on our
field investigations to date, approximately two-thirds of the site would likely meet wetland criteria.
Based on review of historic aeria] photographs and findings of a buried peat layer, fill material has
previously been placed on the site. Although fill material was historically placed on the site, the, site
conditions have been present for a duration Jong enough Tor welland CORGITONS to be present throughout a

by rvey-shows Pugetsilty clay loam soils throughout the

eniire site. Puget silty clay loam soils are classified as hydric soils or have hydric characteristics.

The wetland and stream categories are presumed based opn the preliminary reconnaissance observations,
the categories may change foliowing a more detailed wetland delineation and stream analysis.

A stream is located along the northern and western site boundaries. The stream flows within a well-
defined, U-shaped channel. The stream channe] is approximately five feet deep and four feet wide.
Banks of the channel are predominately vegetated with shrubs and saplings. Common vegetation present
is Himalayan blackberry, Evergreen blackberry, red alder and salmonberry. Common cattail and other
herbaceous vegetation extend from the bank of the stream channel below the ordinary high water mark of

the stream.

Table 1. Preliminary Wetland Rating and Buffer Requirements

i Snohomish Snohomish
N Ecology County Countg
FWS Class' l Rating Category3 Buffer , Dominant Vegetation
Wetland PEMC | I 3 | 25 feet ‘ Bentgrass, velvel grass, soft rush, meadow
I ’ i fescue, creeping buttercup
Stream ; Type 3* ! 100* ‘
J ! ! .

! U.S. Fish and wildife Service (FWS) wetland class (Cowardin el al. 1979).
2 Hruby et al. (2004).
3 Preliminary Snohomiish County wetland calegory per SCC, §30.62.

4 Presumed without anadromous fish use. Bulfer width with anadromous fish use is 150 feet.

APPLICABLE LAWS AND REGULATIONS

Several federal, state, and local regulations affect the development of wetland areas. Agencies having
Jurisdiction over development impacts associated with onsite wetland include, the U.S. Army Corps of
Engineers, the Washington State Department of Ecology, and Snohomish County.

Regulatory agencies require that mitigation efforts follow this prescribed sequence:

°  Avoiding the impacts altogether by not taking a certain action or parts of an action.

Pacific Topsuily nc. e NV 555-5261-001 (01/03)
QUZ (L December 4, 2006
Parific Topsoils Ine_wetlands_12-04-06.doc
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TECHNICAL MEMORANDUM (CONTINUED)

e Minimizing impacts by limiting the degree or magnitude of the action and its implementation, by
using appropriate technology, or by taking affirmative steps to avoid or reduce impacts.

»  Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.

» Reducingor eliminating the impact over time by preservation and maintenance operations during
the life of the acticn, :

«  Compensating for the impact by replacing, enhancing, or providing substitute resources or

ENVIFONMENnts. i

*  Monitoring the impact and taking appropriate corrective measures.

Yedereal

At the federal level, wetlands and streams are protected by Section 404 of the Clean Water Act (CWA),
which regulates placement of fill in waters of the United States. The U.S. Army Corps of Engineers
administers Section 404 of the Clean Water Act, which regulates the discharge of dredged or fill materials
into waters of the United States, including wetlands. The U.S. Army Corps of Engineers must be notified
regarding any alteration or filling of a wetland. The timing and nature of the notification can. vary,
depending on the specific project and applicable Nationwide Permit (NWP) or Individual Permit. An
activity may be authorized under a NWP only if that activity and the applicant satisfy all of the NWPs

- terms and conditions. The project must meet both the national and regional conditions of the NWPs,

including compliance with the Endangered Species Act, and any special conditions added to the permit
for the project to be authorized under a NWP. If the Corps finds that the proposed activity would have
more than minimal individual or cumulative net adverse impacts on the environment, or may be contrary
to the public interest, they may require a modification of the proposal to reduce or eliminate those
adverse effects, or a standard individual permit may be required. Nationwide Permit 39 —~ Residential,
Commercial, and Institutional Developments, allows for the loss of up to 0.50 acre of non-tidal waters of
the U.S. (wetlands), excluding non-tidal wetlands adjacent to tidal waters, for the construction or
expansion of residential, commercial, and institutional building foundations and building pads and
attendant features that are necessary for the use and maintenance of the structures.

* Unless exempt from regulation, all projects involving fill in waters of the U.S., whether or not these

Wwaters are special aquatic sites, are required to evaluate "practicable alternatives" that would have less
impact on the aquatic ecosystem. When an activity is proposed to occur in a special aquatic site (i.e.
wetland fill) and it is not water dependent, the regulations presume that 1) practicable alternatives that do
not involve special aquatic sites are available, and that 2) these alternatives will have less adverse impact
on the aquatic ecosystem. Both of these presumptions must be clearly rebutted in writing by the applicant
as a prerequisite to complying with the Section 404(b) (1) guidelines, and thus to potential permit
issuance. Unless the applicant clearly demonstrates to the Corps that the proposal involving wetland fill
is the least environmentally damaging practicable alternative, the 404(b) (1) guidelines prohibit the
placement of fill material and the permit will be denjed.

Compensatory mitigation may not be used as a method to reduce environmental impacts in the selection
of the least environmentally damaging practicable alternatives for the purposes of requirements under the
Corps guidelines. If it is determined that potential impacts have been avoided to the maximum extent
practicable, the remaining unavoidable impacts will then need to be mitigated to the extent appropriate
and practicable by requiring steps ‘to minimize impacts. Compensation for aquatic resource values can

only be considered after impacts have been avoided and minimized to the greatest extent possible. '

State

Activities that affect wetlands and streams may also require a water quality certification (Section 401 of
the CWA), which is implemented at the state level by the Washington State Department of Ecology

Pacific Topsoils Inc.” 555-5261-001 (01/03)

3 { } ‘) y ; o December 4, 2006
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TECHNICAL MEMORANDURM (CONTINUED)

-of 25 feet. Adoption of the proposed Snohomish County regulations would increase the wetland buffer

(Ecology). * Ecology reviews projects for compliance with state water auality standards and makes
permitting and mitigation decisions based on the nature and extent of impacts, as well as the type and
quality of wetlands/streams being affected.

Additionally, any work cr activity undertaken within shorelines of the State is subject to review vnder the
Shereline Management Act, 90.58 RCW. Such work or activity must be conducted in accordance with
the requirernents of the local Shoreline Management Program. '

Local

At the local level, Snohomish County regulations require zssessment of critical arcas for all development
activities that may affect streams, wetlands, and buffers (SCC 20.62). Snohomish County is currently in
the process of reviewing and updcating these regulations, According to the 2006 Drafl Snchomish County
Wetland and’ Fish & Wildlife Habitat Conservation Areas Chapter 30.624, wetland on the Pacific
Togpsoils Inc. site meets the criteria of a Category 3 wetiand with a regulated 60 foot buffer. The stream
«djacent to the northern and western site boundaries meets the criteria of a Type F stream, with a standard

(‘*1_}

buffer width of 100. The stream buffer width with anadromous or resident salmonid presence is 150 feet.

Mitigation is required for loss of area or functional value of wetlands, streains, and buffers regulated
under the Snohormish County Code.. Under the current Snohomish County Code, wetland function and

~ values shall be replaced in kind at 2 minimum ratio of one (replacement value) to one (existing value).

According to the 2006 Draft Snohomish County Wetland and Fish & Wildlife Habitat Conservation
Areas Chapter 30.62A, mitigation for Category 3 wetlands in the form of wetiand creation is required at a
2:1 (created (o impacted) ratio. Mitigation in the form of we:land enhancement for impacts to Category 3
wetlands is required at a 4:1 (enhanced to impacted) ratio. Enhancement is allowed in lieu of creation for
up to one acre of wetland filL. Mitigation for impacts to the functions and values of wetlands, fish and
wildlife habitat conservation areas and buffers shall be in-kind and on-site. Off-site mitigation may be
approved only in those situations where appropriate and adequate on-site mitigation can not replace the
functions of the wetlands, fish and wildlife habitat conservation areas or buffers at an equivalent level to

“the off-site location. Off-site mitigation must occur in the same sub-drainage basin for strearms, lakes and

wetlands.

SUMMARY

The Pacific Topsoils Inc. expansion site is approximately 34.6 acres in size, of which 11.02 acres have
been filled with non-native soils. According to preliminary field Investigations by Parametrix, an

- approximately 15-acre wetland is located on the undisturbéd portion of the site. Under the current

Snohomish County Code, the wetland is regulated as a Category 3 wetland with a standard buffer width

width to 60 feet. —

Without excavating the existing fill material, it is difficult to quantify how much, if any, of the 11.02
acres meets wetland criteria. If a portion of the site does meet wetland criteria, mitigation for these

wetland impacts may be required on-site in accordance with local, state, and federal regulations.
. —

If Pacific Topsoils should choose to explore filling additional areas on the site, mitigation would likely be
required by U.S. Army Corps of Engineers, Washington State Department of Ecology, and Snohomish
County. Given the existing acreage of wetland on the project site and mitigation ratio requirements,
complying with local regulations to provide mitigation, in the form of wetland creation on-site for further

wetland fiil may be difficult to achieve.

RECOMMENDATIONS

Parametrix recommends the following actions:

Pacific Topsoils Inc. ) N R 555-5261-001 (01/03)
4 ’U U t..). { _L J ' December 4, 2006
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. gy,

Date:  January 24, 2007

Ta: Jane Koler, Law Offices of Jane Ryan Koler i

Fror: Andrea Gates, Parametrix o

Subject: Pacific Tepsoils, Inc. Smith Isiand Expension Site Wetland Delineation and
_ Impact Analysis

cc: . Tanusz Bajsarowicz, Pacific Topsoils, Inc.

' Becky Reininger, Parametrix
- Marti Louther, Parametrix
- Project File .
Project Number:  555-5261-001 (02/0304)

Project Name: Pacific Topsoils, Inc. Smith Island Site Exﬁansion Project

TECHNICAL MEMORANDUM . @fl@, S,

JINTRODUCTION .
Parametrix conducted wetland delineations on the Pacific Topsoils, Inc. (PTI) Smith Island Site
Expansion site, located at 3000 West Smith Island Road, Marysville, Snohomish County, Washington
(Section 05, Township 29 North, Range 05 East, Willamette Meridian). Smith Island is located south of
_Steamboat Slough and north of the Snohomish River, within unincorporated. Snohomish County,
‘Washington (Figure 1). ” R
PROJECT DESCRIPTION . ' - :
- Grading and filling-activities on a parcel owned by PTI (Parcel 29050500400400) were observed. by
Snohomish County on July 19, 2006. In a letter dated September 15, 2006, Snohomish County Planning
and Development- Services issued a Voluntary Correction Agreement to PTI. for grading activities
conducted without necessary permits and/or approvals on Parcel 29050500400400 (Figure 2). This letter
stated that as a corrective action, all grading activities were to cease, and necessary permits and/or
approvals are to be acquired for grading activities conducted in violation. Further, monetary penalties may
be imposed by Snohomish County if the terms of the Voluntary Correction Agreement were not met per
Snohomish Cousity Code 30.85.260(2). Additionally, the Washington State Department of Ecology
conducted a site visit in November 2006 to assess the site conditions. o o
PTI is proposing to expand soil processing operations at their existing Smith Island facility in Snohomish
County to include 28 additional acres of adjacent land (portions of ‘Snohomish County Tax Parcels:
29050500400400, 29050500400600, 29050500300600, and +25050500300200). - The: current  soil
processing operations'is situated on 10.0 acres owned by PTT within the western part of Smith Island. The
current facility is located almost entirely within unincorporated Snohiomish County; however, a small
portion is located within the city limits of Everett. The entire proposed expansion site is located within
unincorporated Snoliomish County (F igure 3). ' ) ' '
'SCOPE OF SERVICES
Parametrix was retained by PTI to identify and field-delineate (flag) wetlands located north and west of
an existing on-site PTI facility on the following Snohomish County Tax Parcels: 29050500400400,
29050500400600, 29050500300600, and 29050500300200. Parametrix was further retained to review and
- define wetland boundaries that were filled from grading conducted in violation of the Snohomish County
Code on Parcel 29050500400400 and identify preliminary mitigation options for potential wetland
impacts.

QL2715
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10.Janusz Bajsarowicz testi‘mony regarding the preliminary

nature of the Parametrix study.
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CROSS EXAMINATION

MS. KOLER:

Mr. Bajsarowicz, what is your understanding about that
technical memorandum that Parametrix did on

Januvary 24th, 20077 |

Was is my understanding of it?

Yes, |

Meaning --7?

Well, was that a final determinaticon, was it a

‘preliminary determination; what kind of determination

wag that?

That was a determination essentially for the area
_ - T B
adjacqnh_tg_gggnéill with preliminary information for

-4

the area underneath the £i11, and I believe that final

M -l
report -- at the time our owner was looking for

mitigation information, and he was looking at
purchasing some additional sites or working on some
additional sites for pursuing the project that we were
looking at at the time, which was that field project,
that entire field.

Isn't it true that there had been no testing of the
e b N

area beneath the £ill? N '

et

it
No, to that point I don't thlﬁk t@gﬁe“was any testing.

Isn’t it true that Parametrix recofimended that Pacific

Top501ls do further testing of the area beneath the
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£i11?

\__.
A It is true that Parametrix recommended that, yeah.
\

0 Isn’t it true that Parametrix warned Pacific Topsoils

that its counclusions about *he crea beneath the fil1l

—
ware only preliminary?

A They did tell us that multiple times, ves.

———————

Q Isn’t it true that Parametrix even sucgested that 1f

Yol were to ever submit that preliminary report to any

» .

government agency, that you should have disclaimer

language which indicated that the analysis of the area

berneath the £ill was tentative and preliminary?

B —————

A They did indicate that to us, and I think there was a

disclaimer that was to be included with a letter, if
"\\\ -
that was to be submitted.

Q And isn’t it true that earlier iterations of the

Parametrix }eport concluded that they had no idea what
~was beneath the fill?
Tf MS. MARCHIORO: Objection. Lack of
“foundation ﬁhat Mr. Bajsarowicz has seen any earlier
iterations.

JUDGE NOBLE: It does need foundation.

Q Mr. Bajsarowicz, did you see a memorandum that
——

Parametrix did on December 24th, 20077

y:\ I have no idea.

Q Could you look at A-50, please.

e

—~
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""" 1] A A-20, which is Exhibit 90?
2! Q That'’'s correct.
3| A Yes, I see the technical memocrandum.
4] Q Have you ever seen tliat technical memoranium before?
51 A I believe I have, ves.
61 Q Could you look on the last page and read the second
7 paragraph in the summary.
8| A (READING) Without excavating the existing f£i1l1
9 ‘material, it is difficult to quantifv how much, if
10 any, of the 11.02 acres meets wetland criteria. If a
Lo S % ry
s | portion of thq\i}te does meet wetland criteria,
. “\M .
12 mitigation for these wetland impacts may be required
—
S 13 on site in accordance with local, state and federal
.'_"\..V,
. \ e e R
14 regulations.

o 15| Q@ - And did Parametrix reiterate this conclusion in
16 various e-mails that they sent to you?

17| A I think over both verbal conversations, e-mails and

18 various meetings we had with them, yes, they did.

19 Theﬁg_ﬂg;g_mulniglg_different forms of communicatSQ3§
20 Q So ParamiEfif;ﬂiﬁﬂﬁiigmpiing.ﬂiED a_lot of energy to

21 urge upoa Pacific Topsoils the proposition that they
22 needed to do further study of the area beneath the
23 £i11l-? ' |

24 Bt MARCHIORO: Objection. Calls for

25 speculation on what was in the mind of Parametrix.v///
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A

JUDGE NOBLE: It does. That obhjection is
sustained.
Did Pacific Topsoils understand from Parametrix that

they needed to do further study of the area bemneath

the £1117?
That was indicated to us by Parametrix, ves.
S — e i -
Anu did Pacific Topsoils determine that it was Going
— I

-

to do further stud? of the area beneath the £1117

e

Yes, Pacific Topsoils did make that determination.

Apd>did Pacific Topsoils hire Faramebrix to help them
do further study of the area beneath the fill?
Yes, we did.

And did Parametrix coordinate drilling teams and

——

activities that related to the further study of the

~£1112

I believe they did, yeah.- When we first began putting

—

in pia&EESEEEE_ESEdOing borings, they were basically

the project manager for that, yes.

P~ — 1 — s
And isn’t it true that the reason that Dr. Kelley came
) emmmmn—" ¢

onto the team is that Parametrix no longer had a
s A5

senior biologist on staff?

—_— T

Yes. We were told by Parametrix during a meeting, I

—

don’t know which meeting, but we were told that their

senior biologist was leaving, and at that meeting with
[ e

Parametrix, we were discussing how to continue doing

— L4
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A

the monitoring that we were doing.

And the further study of wetlands was also considered?

—y

r"‘
Yes. RActually, I think Marti suggested Dr. Kelley.

_ — . -
And so that‘s how Dr. Kelley came to join the “eam?
(-'-'-"—‘-’-"‘__ ~~~~~~ ot

Yes.

And =0 Pacific Topsoils, at Parameibcix’sg suggsstion,

studied the drea beneath Lhe fil19?

noncy

That's correct.
-

And Pacific Topsoils declined to give the preliminasy

———

report to Ecology because it was preliminary; is tha:
correct?

we declined tclgive the report to Ecology because it

was deci&ed that further data needed to be collected

Ms
underneath the fill.

e —————— — )
o JUDGE NOBLE: Excuse me. What was the last

part of what you said?

THE WITNESS: Further data needed to be

————

collected underneath the £il1.

Do you remember'exactly what Parametrix told you about
this preliminary report that they did that’'s dated
January 24th, 2007°?

I don’t know what you mean by that, what they told me.

L] .
Can you tell us exactly what Marti Lauther t.the senior
4

biologist who wrote that report, told you about that
RS :
report?
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MS. MARCHIORO: Objection. Hearsay.

Can you summarize exactly what she told you.,

6]

MS. MARCHIORO: Regardless, it’s asking for
an out-of-court statement to prove the truth of the
matter asserted, and the individual who made thre
out-of-couxt stetement is not going to be a witness at
this hearing.

JUDGE NOBLE: That is true, but I previously
ctate.’ that we have a somewhat relaxed hearsay ﬂ
standard, o I will allow that one answer.

MS. KOLER: Pardon?

MS. MARCHIORO: Can I ask, is it to the

second one, the qguestion gsummarizing what she told

him, on exactly what she said?
JUDGE NOBLE: No, summarizing what she told

him,

When you say summarize what she told me, can you --

(Continuing by Ms. Koler) What did she tell you, vyou
know, about her pérceptions of that report?

JUDGE NOBLE: I maybe should elaborate on my
ruling. I allowed that because you are inquiring into

the area of why Pacific Topsoils did not send the

wetland-deljneation report to Ecology, and the
\

inquiEZL\E;understood it to be, was what was the

reasoning of Pacific Topsoils that was based upon this

JANUSZ BAJSAROWICZ/Cross (Koler)
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one communication.

MS. MARCHIORO: &and I guess it should be
clear that Ms. Léuthsr is not the author ¢f the
report, in case that'’'s been made less clear by some of
the guestioning and testimony.

JUDCE NOBLE:. The questioning haz to do witn
why ?acific Topsoils aid not send it to Ecology.
That’s the only relevance that this gquestion has.

MS. KOLER: Yes,

JUDGE NOBLE: So just a quick answer to that

questicn would be allowed.

Y

We did not send that report to'ECOlogy becauss I think

that version of it was written basically to discuss

—

mitigation, more so than anything for our owner's

sake, trying to understand what kind of mitigation
e e e,

woulqus_fequlred, and I think the decision was made

W

that we were going to do further analysis underneath
e P -3

‘the area where the material was.

N —

~(Continuing by Ms. Koler) Was Marti Louther one of

the biologists who wxote that report, Mr. Bajsarowicz?
M’ Rl

To my understanding, yes. I know Marti was heavily

L

involved in the p;gisct.

3

Was she, in fact, the senior biologist at Parametrix?

e

That is my understanding.

o ; \ ‘_'\'—§\ 2 .
Mr. Bajsarowicz, did she warn you, give you any

e
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A
Q
A
Q

warnings, about that report?

e

What do vou mean?
et e

Well --
e ———

JUDGE HNOBLE: That goes bheyond my ruling.
We really are getting so far down the line on hearsay, |

-
t

what someone else thought about this report, thrat

+

think we’'re in danger of comproniging the reliability

»

of his testimony. So I did zllow one question, no '//
more .

Mr. Bajsarowicz, you were concerned about mitigation,
and why did you have that concern at that pcint in

time?

Our primary concern for mitigation was that oux

owner’s intention in that project was to be able to

take that entire 35-acre field and as much as he could
£fill a good chunk of it, and he wanted to know how

much land would be neceésary for mitigational purposes

to be able to pursue that type of a project.

Mr. Bajsarowicz, did you have any understanding of

wetland issues at the point in time that this

gsituation arose?
bR ;

What do you mean, did I have any understanding?

—

Had you had any training or familiarity with wetlands?

—_— —

No.

ﬁg;gﬂ;ou'had any training in wetlands?

———

BN
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No, but I've learned a lot through it.

Did you understand that it would be wvery difficult to

£ill a field that had wetlands? i

e,

At the time, I did not, no.

L

And did vou understénd that -- you know, like vou were.
very concerned with mitigation, were vou nobt, with
respect to the unfilled ftield project?

Yeakh. My primary concern was complying with the
voluntary correction agrezment and assuring that we
had whatever was necessafy to pursue the project that

I was instrﬁcted to essentially work on. |

And wii§f huge concern of yours getting a permit as

el

fast as possgible?

O ——

Yeah. My primary gcal was obviously meeting the

e .
voluntary correction agreement deadlines.

And what Parametrix was telling you about wetlands and

that sort of thing, did that kind of sail on over your

r—

head?

cross examination?

~yp

MS. MARCHIORO: Objection. Vague, and

relevance.
JUDGE NOBLE: I understand this is cross
examination, but the witness is being led and --

MS. KOLER: Don’t I have a right to lead on

JUDGE NOBLE: You do, but he’s also your
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witness later in ycur case, so I “hink maybe it s not
ks _
very helpful to put words in the witness’s mouth, so

perhaps you could clarify that question.
. il
(Continuing by Ms. Koler) Dig you understand based on

- . 4 T e — J——
your -- f:irxrst of all, did you have any treining in

wetlands?

No.

And before your job with Pacific Tcpsoils, where had

you worked-?

In the environmental industry primarily in Califecrnia,

———

~

actually only in California.
What city in California?
I worked in Scuthern California.

-~

Do they have wetlands in Scuthern Californiav

I'm sure in areas they do, but I didn’'t work on any

projects.
i D

So did you understand the advice that Parame:rix was
giving to you about the filling of wetlands-?

From reading -- I guessbl’m confused. The advice
Parametrix was giving me?

When they were talking about your proposal to £ill the

unfilled field, did they think that was an easy
———

pigiiigfgg_ggrmit?

No. I think tha;_&&gz_were always trying to

essentially get a message to our management about how

PSS
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involved that project would becceme, how entailed that
project would be.

Do yecu think that you fulily urderstood what they were
e e e e

et

telling about the difficulty of that project because

.

e , -
or your lack of training~

4

I doen’t think f had an understanding that veu could

nct céo that type of a project at that time.

siiseid

okay. I’d like you to take a look at A-91, pleacze.

Can you tell me what that is.

It's an e-mail from Marti tc mvself.

Okay. And what rescommendation does this e-mail make

to you?

—t

The message that this e-mail is giving to us is

4
essentially that if we were planning on submitting

what Parametrix has done up to this date in their

report, that we needed to include this language in

\

either a cover letter or the report or somewhere.
\ i

JUDCE NOBLE: Excuse me. What exhibit
number are you on?

MS. KOLER: A-91,

JUDGE NOBLE: Thank you]

MS. KOLER: 1I'd like to offer A-S1 into

evidence if I could.

JUDGE NOBLE: 1Is there an objection to A-91?

[ S—
T ———my

MS. MARCHIORO: No.
.-—__.‘-\
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JUDGE NOBLE: A-21 is admitted.

MS. KOLER: I would also like to ask the

£
Board to admit into evidence Exhibit 90, the

ParametriX technical memoranaum dated Lecembex 4,

2006.
pe PUBRSERSESSIEEES
JUDGE NOBLE: Was there an offer of Exhibit
WM —
R-197
MS. MARCHIORO: Yes, I'd he happy to make
that offer. He identified it and indicated that it

waé sent to him.
vJUDGE NOBLE: He did. I'm going to admit

both Exhibit A-90 and R-19.

MS. KOLER: I guess we would like to object
to admitting the .- well, I guess we won't.

And you admitted A-91, just to clarify; is that

correct?

JUDGE NOBLE: Yes.

MS. KOLER: Okay.
(Continuing by‘Ms. Koler) There;s one other thing I
would like you to take a look at, Mr. Bajsarowicz.
I'd like you to look at Exhibit A-99, please -- 89.
A-997?
A-89.
’okay.A

Could ybu read --
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A Hang on.
Q Pardon?
A I have to find it. I don’t seem to have it. B8g»
Q £-~899,
A 297
Q 89, I'm sorry, &5.
2 I doa’t have 89,
MS. MIX: 1It’s in the other notebook.
A Okay. I have it.
Q Couid ycu tell me what this is.
(PAUSE IN PROCEEDINGS WHILE
WITNESS REVIEWING DOCUMENT. )
A It’s an e-mail originally from Becky Reininger to
myself, and then I responded back to Becky . |
Q And could you read the section that’'s in brackets that
says "With regardb--"

JUDGE NOBLE: Excuse me. This is Exhibit
A-897?

MS. KOLER: That's.correct.

JUDGE NOBLE: Which is the subject of the
motion in limine, and I reserved ruling on that.

'MS. KOLER: Oh, excuse me. Okay.

MS. MARCHIORO: And I don’t think we had an
opportunity to report back to the Board. I had an
opportunity to speak to Mr. Bajsarowicz over the

[
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break, and while I will withdraw my motion'in limine
with respéct to those six exhibits, I am reserving my
right to interpose ijectioné to those documents.

JUDGE NOBLE: I see.

MS. NMARCHIORO: In terms of evidentiary
objections. |

JUDGE NOBLE: Yes.

MS. KOLER: 2And I apologize, Judge Necbla.
We had decided that in the hallway and --

JUDGE NOBLE: That’s all right. 1I'm up to
speed now. |
So what would you like me to do?
(Continuing by Ms. Koler) The section that's in
brackets, "With regard to your question...," if you
would read that for us, please, Mr? Bajsarowicz.

(READING) With regard to your question of whether we

o ———g

are able to determine if it is in fact wetlands that
\

were already filled, the memo states without

.

excavating the existing fill material, it is difficult

to quantify how much, if any, of the 11.02 acres of
area meets wetland criteria.

MS. KOLER: 1I'd like to ask that that

exhibit be admitted into evidence.

MS. MARCHIORO: And Ecology would object
from the standpoint of, in my discussion with
| T o A
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Mr. Balsarowicz, he indicated_that he did not make any
markings on the document . Therefore, it would be
inappropiiate to put that document into evidences with
some level of highlighting that’s not in the ocriginal.
JUDGE NOELE: I thrink the Roard is abil=e to
overlook the highlighting, and €o Exhibit -89 will be
admitted.
(Continuing hy Ms. Koler) &And to the best of your

knowledge, nothing has changed on the

o
g
t
O
(D
[
T
l~.<
&
th
cr
6]
al

this e-mail from Ms. Reininger?

What do you mean, ncothirnc has changed on the roperty?
‘ g I

No further testing was done by Parametrix before they
did the iteration of the report, the January 24th
report?

No further --

-- testing of the area beneath the fill was done by

Parametrix?

' There was no testing of the area underneath the fill

until whenever that started, February or March of

o —_ .
2007; I don’'t remember when it was, but there was no

T ———
testing underneath the fill until that time.
Thank you.
MS. KOLER: I have no further questions.
JUDGE NOBLE: Redirect?

MS. MARCHEIORO: Yes, I do have a few
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jh&oblﬂ/
- MS. KOLER: We’re on page 84 for this.
deposition. |
(READING) QUESTICN: With rcspect té the filling of
wetlands -- let’s seec.

Let’s just go on to another question and then
we’ll come back to that.

"As far as you know, Di. Keiley’s study wasg the
onlyveffort that has been made to look at wetland
conditions at the site; is it not?

I'm sorry. Can you restate that again, pleasc?

As far as you know, is Dr. Kelley's study the only
effoft that has been made to look at wetland
conditions at this site?

No. .

Okay. I'd like you to look at your depoéition

testimony or I’'d like to refresh your memory about

your deposition testimony, page 49, lines 21 and 22.

What exhibit number is that?
It was an appendix to the brief, but I don't think we
have appendices now.

Okay. So the question I asked you is:

(READING) QUESTION: Because, like, to date,

unless I'm missing something, isn’t Dr. Kelley’s study
T ——

] ?
the Oan~EEUdY of the area beneath the fill-

That was the question I asked you. And your
\

————
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answer is:

(READING) As far as I know,llt’s the only effort

that has been made to look at wetland conditicns on

the site.

A Ckay. On the site or beneath the fiil?

Q On the site. ¥o, the area beneath the fill. The

question wag:

(READING) ME. Stockdale, because tc date, unless

I'm missing something, ien’'t Dr. Kelley’'s study the

cnly study of the area beneath the £ill?

And your response was:

(READING) As far as I know, it is the only
<
effort that has been made to look at wetland

cqgézgzgggiggﬂzhe site.

Was that your response that you made under oath

on October 31st?
A I believe so.

Q And do you recall telling me on October 31st that a

~————

preliminary step in characterizing the area beneath
. bt = )

the fiLl\EEE~ES~fample that area?

A Yes.

g Y

Q And do you reg&i& telling me that as of October 31st,

————

2007, that im.your opinion Dr. Kelley’s study was the

only Stu@Z\SF the area beneath the»fill?

Objéction.

MS. MARCHIORO: Asked and
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answered. And the first time it was asked, she
changed it when éhé referred to the deposition
tranécript, so Mr. Stockdalg's testimony appears to be
inconsistent wheﬁ it’s not. |

JUDGE NOBLE; Well --

MS. KOLER: I was golng to say this has not
been agked and answered. This i3 a separate question.

-

One guestion, just to clarify, was about Dr. Kelley's

D merer: e s %
study being the only effort made to Look at wetland

—

conditions under the fill, and then this other

question was in his opinion his study was the caly

el

study of EHe area beneath the £ill.

o d

JUDGE NOBLE: Well, we're burning up time
here, and I made a note on that first question of
whether it was the first effort to look at wetlands at
the site, and it seems like the confusion here has to
do with either beneath the f£ill or at the site, so a
nice precise gquestion would be good so we're sure the
witness knows what he'’s answering. |

MS. KOLER: Okay. Well, shoot, let me do
this again so I'm not confusing the witness.
(Continuing by Ms. Koler) So yvou stated that
Dr. Kelley'’'s study was the only study of the area
beneath the £ill; is that correct?

ghat’s correct.
\-__.______.

¢
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s

Q

And you testified that Dr. Kelley’s study was the only

—

effort that had been made to look at wetland
__‘_/—'

conditions at the site;.is that correct?

!

Well, it's not the onlv studv at the sits. It’'s the
i . -
enly study ~hat has locked at wetland conditions

underneath the £ill,

Didn’t you testify, though, at your depcsition that it

was the only study that’'s been made cf watland

——— ittt

conditions at the site?
oo e =
Well, I think it gets to what I believe was the

question that you were asking me.

Can I just show you this to refresh vour recollection?

—

JUDGE NOBLE: Could you let the witness \
so

answer? And, again, you’'re really burning up time,
pUInIhg ue

e
I think if we just let him answer, we can move on.
\_s__ —

So, Ms. Koler, if your question during my deposition
and right now is if Dr. Kelley'’s study was the only
study looking at conditions under the fill, that is
correct.

But if your question was whether it was the only
study looking at conditions on the entire site, I

PR
would say no, because there had been other studies.

Do you want to just read the answer that I gave to
you, I questioned you, I said here, if you’ll look at

the question, read the question, and then read the
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answer. And this is on page 49 beginning at line 13,

pleacg

(3

o

8

M5. MARCHIORO: And I'd ask'thst You
ahead and zead both of those into the record,
Mr. Stockdale.

So, Mr. stockdale, if You just start here, line 18.
So line 18,
and that’'s a question.
The quesgtion:
(READING) Because, like, to date, unless I'm
migsing something, isn’t Dr. Kelley’s study the only
o

study of the area beneath the £i117

ANSWER: As far as I know, it is the only effort

that has been made to look at wetland conditions on

the site. , '
o .
Thank you.

And Dr. Kelley -- excuse me, Mr. Stockdale -- on

M
Lhat occasion, did you also testify that Dr. Kelley’s

continuing analysis would help Ecology figure out, to.
\\

\
the best that you could, the extent of the vegetation
\ e,
that’s occurred on the site? , , '
\‘ .
That’s correct. - g
And did you tell me on that occasion that a

preliminary step in characterizing the area beneath

the f£ill was to sample the area --

ERIK STOCKDALE/Direct (Koler) 481
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A

MS. MARCHIORO: vajection.
-- undexr the £1i11°?
M3 . MARCHIORO: Asked and ansWered.
The extent under the fill?
TG sampié the area under the fill. But che’s
objected, so now Judge Noble has to rule.
JUDGE NGBLE: What is your response to that?
- MS5. KOLER: My responsge is, I don’t think

P —

I've ‘asked 1t, you know. I have not asked it. And
S ——
I've never asked him a question about whether it was

————

-necessary to sample the area beneath the fill, ‘and

since theréT;~been -~

JUDGE NOBLE: So you’re asking him if he
feels it’'s necessary to sample the area under the
£i11-»

MS. KOLER: As a preliminary step to
characterizing the area. I think that's pretty
fundamental in this case because --

JUDGE NOBLE: I'll let him answer ¢t

question.

Well, sampling under the fill would provide you more

information about the extent of the conditions before

they were filled.
Thank you.

MS. KOLER: No further questions.
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12. Testimony of Ecology employee Anderson that he has no
idea what is beneath the fill and that it is impossible to

characterize that area without fill removal.
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detéTmination?

104

approximately here,

All right.

1

h
i
4]

’A_ ’)

That's the northern lobe of t fill, and there may be a =me

t cverlaps with that wetland.

ot}

portion of the unfilled area tn
Okay. So the fill would have been placed on top of the
wetland; is that right?

Yes.

So then to determine definitively whether or rot a wetland

existed there, what would need to ke done to make that ){/’

———— /—“M“-—.\

—

The f£ill would need to be removed, and I think the area would
need to sit idle for a year, maybe longer, so that the
vegetation and hydrology would have some chance of
reestablishing.  And then a delineation should be done at ﬁhat

time. i 4////

“So again,.-you would look at the vegetation, the hydrology, and

the soils?
That's correct.
Okay. You indicated that you were out on site in the fall of

2006. Does it matter when a site evaluation is done if it's

done in the fall, the spring, or the summer?

—

It can influence the presehce of water, the hydrology.

Typically during the summer, such as now into October/November,
\_\

depending on when the rains return, you may not have the

presence of water to meet the hydrology criteria. And in that
— -

BMA Court Reporters 425-252-7277 i s e H
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0 and that would be an evaluation of the scils and the vegetation

nct there was any water. Is that accurate?

H

and whether «
A I don't know that thev looked at soils 6n the site. What you
can do is ycu can lock on one portion of a2 site, characterize
the conditicns in detail. Znd then if you have similar'
vegetation cn another portion of the site, say this lcoks

similar, therefore, we believe this is also wetland. /

I

MS. ANDERSOK: Okay. Thank you. Nothing further. Y
HEARING EXAMINER: Thank you. All right. I 's noon.

MS. KOLER:; I was just going to ask him a couple of

guestions. But should I do it after --
HEARING EXAMINER: No. Do it now.
RECROSS EXAMINATION
AN

BY MS. KOLER:
Q Mr. Anderson, you didn't do any boring so that you were looking

down in the area of -the fill, did you?
A I did not.

Q And YOu were doing your explorations at the periphery of the

fill, were you not?

—

.4/_—
a That's correct.
/// o
Q -“So you really don't have any idea what's beneath the fill, do
F A i ‘/—,’
you?
S———
A No. -

Q So you're assuming that because there was some wetlands, some

scattered wetlands, on the periphery of the fill, that they

BMA Court Reporters 425-252-7277 W;QQOHSQ
3206 Wetmore, Suite 12, Everett, Wi 98201 .
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,»//
weye—2150 beneath the £ill?
/ . .
That's correct, based on my site wvisit and the pravious /
information that I had reviewed. ///////
~.
\\\ ...... PR S M - - R e R e
And youractually don't know -- and you do remember telling me
that the hydrology at that site was uncertain? ==

I remember telling you that the soil wasn't saturated at the

time that I was on the site. But there was enough moisture in
) R T ey
the ,soil that I believe delineation was required. The scil wes 2ﬁrf
: e : - /

not dry. - ' : —_—
—_— =

And do you also remember that when I called you, yocu kneow, to
speak to you -- you know, what was being done on the site and
S0 on, you directed me to speak to an attorney from the

Attorney General's office, did you not?

" That's correct.

So that's probably why vou haven't been getting reports from me
about the progress of wetland delineation; is that correct?

MS. ANDERSON: Objection. Asking the witness to
speculéte -~

HEARING EXAMINER: Sustained.

THE WITNESS: I spoke to Mr. Bajsarowicz --

HEARING EXAMINER: Sustained. Sustained.

MS. ANDERSON: I have'no further questions. Thank
‘you.

HEARING EXAMINER: See, we're both lucky. All right.

It's noon. Do you have another witness?

BMA Court Reporters 425-252-7277 - 006847
3206 Wetmore, Suite 12, Everett, WA 98201 Lo



13.Ecology employee Anderson’s testimony that Ecology failed

to comply with RCW 90.48.120.
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and penalty, and during the period immediately before
issuing the order and penalty, I did spend a fair

amount of my time cn this project, yes.

-So you didn’t tell me that you spent between 20 and 50

percent of your time?

cific

cr

QO a

D

As I recall, your question related

J

by

.

nd that’s what I

Y3

portion of the enforcement action,
was respcnding to, if I'm recalling correctly.

While we’re locking for that, we’ll come bacl: to that
in a minute. I don’'t want to be burning up ocur time
in that way .

Mr. Anderson, isn’t it true that this penalty
action was commenced uhder the Water Pollution Control
Act?

That is true.

Mr. Anderson, I’‘d like you to just read 90.48.120,
subsections (1) and (2), to just kind of orient
ourselves here. |

Is there an exhibit, or do I prdceed?

You can jus£ read that.

80.48.120°7

That's correct.

This is Title 90 RCW, water rights environment,
90.48.120:

(READING) Notice of department’s determination

PAUL ANDERSON/Cross (Koler) 228
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that violation has or will occur, report to departmént
of compliance with determination order or directive té
be issued - Notice

(1) ¥Whenever in the opinion of the deparﬁment any
person shall violate or creates a substantial
potentizl to violate the provision of this chapter or
Chepter 50.556 RCW or fails to control the polluting -
content of waste discharged or to be discharged into

any waters of thn ota“e, the department shall notify

such person of its dererw1natlon by registered mall
T

Such detalmlnaflon shall rnot consti tube an o*der cr

directive under RCW 43.21B.319.

N

Within 30 days from the receipt of nctice of such
determination, such person shall file with the
department a full report stating what steps have been
and are being taken to control such wasﬁe or pollution
or to otherwise comply with the determination of the
department, whereupon the department shall issue such
order or directive as it deems appropriate under the
cirpumsﬁances and shall fully notify such person
thereof by registered mail.
| That's the text that’s highlighted. That’s what
I'm to read?

Well, let’'s pause there for a momept.

Now, isn’t it true that the department did not

PAUL ANDERSON/Cross (Koler) 229




13

14

15

- 16

17

18

19

20

21

22

23

24

25

proceed under that notification statute and they
didn’t notice Pacific Topsoils by registered mail and
request that they come forward and provide

information?

A The order and penalty were sent out by registered
mail

Q I'm asking ycu iﬁ, before sending out the crder ang
pe;alty, vou gavé Pacific Topsoils notice under
©0.48.120, subsection (1).

A I notified Mr. Fajsarowicz --

Q Answer my guestion yes or no. Did the Départment of
Ecology by régistered mail send out to the owners of
Pacific Topsoils notice that a penalty was being
considered and give them an opportunity to come
forward and provide information?

A__No. ——

Q Okay. Go on and read the next section of that
immediate action, please.

A The subparagraph (2) oxr subsection (2)?

Q Yes, please.

A Subsection, I guess, (2), paragraph 2:

(READING) Whenever the department deems
immediate action is necessary to accomplish the
purposes of this chapter or Chapter'90.56 RCW, it may

issue such order or directive as appropriate under the

PAUL ANDERSON/Cross (Koler) 230
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s
¥

A

4,

circumstances withcut firat issuing a nctice or
determination pursuant to subsection (1) of this
section.

10U can stop reading there.

So, Mr. Anderson, Ecology determined in this caue

that immediate action was necessary; is tihat correct?
T ——

e

*

We determined that the violation s

would Ye regclived.
————— .

- But because you didn’t go by the notice provisions in

90.48.120, subsection (1), Ecology deemed that
immediate action was necessary? |

We proceeded under the advice of our seni?r management
and Ecology enforcement staff.

Could you read 90.48.240 to us.

30.48.240, Water pollution orders for conditicns
requiring immediate action - Appeal:

(READING) Notwithstanding any other provisions
of this chapter or Chapter 90.56 RCW, whenever it

appears to the director that water quality conditions

exist which require immediate action to protect the
public heaith or ;;ifare or that a person required by
RCW 90.48.160 to obtain a waste discharge permit prior
to discharge is discharging without the same or that a
person conducting an operation which is subject to a

permit issued pursuant to RCW 90.48.160 conducts the

same in violation of the terms of said permit, causing

PAUL ANDERSON/Cross (Koler) . 231
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~discharge?

water quality conditions to exist which reguire
immediate action to protect the ?ublic health or
welfare, the director may issue a written crder to *he
person or perzons' responsible without PEIGE notice.or

ons

[5)]

hearing directing and affording the person or per

responsible the alternative of either:

n

(1) Immediately dis ontinuing cor modifying the

(

A]

discharge into waters of the state; or (2) appearing

»

‘before the department at the time and pPlace specified

in said written crder for the purpcse of providing to
the department information pertaining to the
violations and conditions alleged in said written
order.

Mr. Anderson, did Ecology send out notice to Pacific

Topsoils under this immediate action section and give

them an opportunity to come forward and provide

information to Ecology or to immediately cease the
r : .

TT———
Well, we issued an order and penalty and asked them to

remove the fill.

But did you give them the opportunity to choose
between those two alternative forms of action and to
either come forward and provide~information to Ecology
after due notice or to immediately'discqntinue the

discharge?

PAUL ANDERSON/Cross (Koler) : 232
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MS. MARCEIORO: Objection. Lack of

foundation that Mr. Anderson utilizes this particular

statute in his werk. — )

JUDGE NOBLE: Your guestion does include an

assumption, and so there isn‘t a foundation about

r

that. We don’t know, maybe he does. We should ask.

well, I guess, Mr. RAnderson, you issue pPenalty orders

in your work, do you not? _vﬁr’/)

Yes.

And in this case two penalty orders ware issued by
Ecology, were they not?

No. One penalty was issued and onre order was issued.
And presumably such penalties should have been done in
accord with the provisions in the Water Pollution
Control Act, should they not? _ _ __ __ _ _

I believe SO.

And so I'm aéking you now, did you provide notice, the
sort of notice to Pacific Topsoils and the
opportunity, the two options that are indicated when
immediate action is necessary?

Well, I told them that they needed to provide a

\
delineation. I was waiting for them to‘ESQEhat. We
\ i

would have discussed the --
%~\-__‘_~_“_____#,

Mr. Anderson, I'd like you to answer my quéstion ves

or no. Did you provide notification --

———— .

L
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not produce wetland delineation when he demanded it a

significant factor in decision to impose penalty.
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you --
Ms. KOLER: I've forgotten what the guesticn
was. ' \\

JUDGE NOELE: You asked him if Pacific \\
Topsoils was provided an opportunity to communicate
with Ecology or make some choice that vou saw in the

statute, and he was talking about his communicatione)

cTr

with Facific Topsoils prior to the issuance of the
orcder. And I would just like to know if he wasg
finished with his answer. . //
MS. KOLER: Ch, okay.
THE WITNESS: I was not.

(Continuing) What I had started to say was I was in

communication with Mr. Bajsarowicz as an agency, and

&

personally we would prefer to resolve these issues

Pr——

informally, not issue orders and penalties, and work

cooperatively with the property owner.
I didn't feel that that was the case. I was

opérating on a good faith basis in October, when I met

—

with Mr. Bajsarowicz,., and by late December I was

—

beginning to be concerned that they weren’t operating

-— ——t

with that same premise. When I didn’t receive the
= =< . ,

delineation report in mid January, it was clear that
-~ =

we needed to step this up to formal enforcement.

(Continuing by Ms. Koler) Thank you.

PAUL ANDERSON/Cross (Koler) 235
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A

were saying, "We’'ve got toc pursue this as quickly as

—

passible”?
-

You're referring back to the Kovember 25th e-mail?

Y=s, I am.
& :

And, I'm sorry, you're saving that my knowledge was I
didn’t understand what was under the £111l, therefore
we have to proceed quickly?

My question is, you didn’t know what was under the

——

= —_ — -~

£111, you had seen no study establishing what was

under the f£illc?

I had the National Wetlands Inventory and the soil

soil survey intersected on an aerial photograph with
the f£i111, and then the £ill was shown intersecting
with the wetland. I was convinced that the £fill had.

been placed in wetlands.

But it was a judgment on your part; there was no

actual evidence of what was under the fill?

Judgment is part of my job, and all of the wetiand
guidance documents discuss using best professional
judgment when in the field.

Now, isn’t it true you told me after that October 27th

site visit that you had enough knowledge to demand a

wetland delineation?
I don’t remember saying that, and I don’'t remember

PAUL ANDERSON/Cross (Koler) 250



o

18

13

14

15

16

17

18|

‘19

20

21

22

23

24

25

demanding a delineation.

to perform a wetland

[0}

oil

n

Q Didn’t you ask Pagific Top
!

delineation on that occasion?

a I did ask. 2sk and demand are two different terms.
C— . et e
o
Q And you told me you had not-yourself dene a wetland
delineation on that 20-to-30-minute site wvisit?
A That’'s ccrrect. I’ve never maintained I did a
‘delineation.
Q You told me that you had simply gathered encugh
- :
information to believe that a wetland delineation was
necessary?
ek &
A That'’'s correct.
Q Now, isn’t it true that there’s guite a gap between

. SR

saying, “We_négg_i_yetland delineation," and imposing
an $88,000 penalty? S,

A I'm not sure what a gap is.
\

Q Well, when youvpenalize soméone, for example, if you
get a speeding ticket, the officer is saying, "I saw
you speeding"; isn’t .that true?

A That’s correct.

MS. MARCHIORO: Objection. Well, I‘1ll let
it go. He answered.

Q Isn’t it true thét when Ecology issued Ehis penalty
order, it didn’t have actual evidence abouf the area

beneath the fill and it didn‘t have actual evidence

PAUL ANDERSON/Cross (Koler) ‘ 251
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It was usually a ccuple weeks.

Once you make your initial site visit, you

tvpically put together a brief sketch and a writeup.
._..,—.—-v“’—-—-‘-_—_—_‘. e
You could potentially tell the client within a day orxr

b}

(

two what your findings were, mayne get a draft memo

out the next week. So within a month or two, vou
.

"should be able to have stuff done.

-~ - -
So did you need the wetland delinesation from
Parametrix to support your cenclusicr that enfercement
action was merited?
e e e e e
i
Well, 1f we had received the -- T guess the short

answer is no. _If we had received the delineation,
tygzhally what would happen is we’d have a site visit
with the property owner and their consultant, and we
would verify the boundary in the field and look at it,
talk akbout it: Meybe this flag moves -over ‘here, maybe
it’s fine.

But we were never provided that opportunity. And

had we received it, I don’t think we would have

proceeded with formal enforcement. I can't say for

——

sure, but the fact that we didn’'t receive it, and I

¥ /—'—"_—_—__’ 13
was 1informed that the report was done, was something

e

we considered.
i
In January?
)

Correct.
—TN

[«
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Q

October 27th site visit.
And what did you docursnt on your site visit in youx

field notesg?

I documernted the general field conditions, listed some

species. It was a little uneven to walk on, so I
thought possibly the site had been disked at some
time.

2And then I also describe the s0il color, the fact
that there were mottles at 10 inches, and the colpr of

the mottles or redoximorphic features. The soil was
TTTTe——

moist but not wet at 12 inches., and there was

E e ————————f
occasional patches of spirea rows in unmowed areas.

S

——

The reed canary grass and the spirea were dominant --
those are wetland plans, wetland>communities -- and on
the nofth side of the £ill, rills were visible, and I
also saw concrete and wood and what appeared to me to
be construction debris.

Did you reach any conclusions regarding the site
during your site visit?

Yes, I did.

What were those conclusions?

I concluded that there were wetlands on site, fill had

e ——— 3
been placed in wetlands and that a delineation needed

\ ‘ —— '

to be done.

\_—'ﬁ '
Do any of the manuals or guidance documents that you

-

S
~
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Because ycu relied on rhizospheres which are at the end

of the list, No. 7, seven out of ten, did you reevaluate

the parameter to ensure tha the proper decisiocn was

reached?

i

I asked Pacific Topsoils te, and thev never pro-rided the
o2 BY, and ohn

e T
e ——
. . .

information.

I'm sorry. Yoﬁ hé&en't gotten Dr. Kelly's report; is
that correct?

I got Dr. Kelly'slfeport. I did not receive the

Parametrix report, which their biologist stated that

wetlands were found, and I asked Pacific Topsoils to do

a delineation. My purpose was not to do a detailed
\*\

|

delineation. -
—_

I visited the site to determine whether I thought
there was sufficient evidence to ask for a delineation

and EHEE—;;EE;hds had been fllled which is what I did.

Did you observe that there were facultatlve species of

S

Plants at the site?

I would _have to look at my plant list. 1T think one or

two of the sp801es may be listed a% facultative and some

e

of the grasses maybe.

Certainly there were a lot of grasses on the site.

Yes.

So in some areas that were grassy areas, there were

”———“_’——‘——_————-\ - - S

/

‘\\\\\\\\\

——%: o

Examination by KOLER
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Deposition of “UL ANDERSON, 10-31-G7

.
A

s

@)

to request a delineation. A /

It may be a manifestation of past agricultural activit:.
s =

From a regulatory perspective, that doesn': necesszrily
. — :
mean the site would be viewed as agricultural land.
————
Well, these lands thet Pacific Topsoils' preoperty is

S

located on, they certainly have been influenced by human

activity, such as agriculture, hzave they not-?
e R
—_— T

They havaz been influenced. Agriculture is one of the

influences.

-

And .you can't take that out of the eguation when you

lock at them, can you? v | *7::::::::::—~,

I found wetland vegetation and wetland soils on the )

periprery of the fill and felt I had sufficient evidence

N—————\_\

e

But did you factor in to your analysis that this site
has.been,disturbedwby‘drainagé~faeilities‘and SO on?
I'm not aware of drainage -- fﬁnctional drainage
facilities on the site.

You don't think the dikes héve an effect on Pacific
Topsoils' site? |

I would not define a dike as a drainage facility.

Water control faéility?

A dike is a form of a water control facility.
e | “\
And the tidal gate and the dikes are influencing

activities or conditions on the Pacific Topsoils:® site,

are they not?

Examination by KOLER
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Deposition of “UL ANDERSCN, 10-31-(7

.
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PO

- meet a wetlend, I"don't kndw T T

I'm not sure what a "facility" is.
(By Ms. Koler) A dike is a facility, is it no:t?

As I and
—_—
Mr., Stockdale have said repeatedly, the dikes would
reduce the amount of flooding on the property, but it

<
<

I wouldn't describe it as a facili

—_—

o o of *“.‘_‘\“%‘-‘ —.‘M\‘s‘ -
aoesn't necessar:ly mean that wetland so0ils ardwotiand
e 0 o

hydrology aren't present.
—~
But it couldr

2 ———

£ could.
’\__~
I mean, cleaxrly it could, couldn't it?
It could it; it could not.

And tide gates, same thing, couldn't it?

Tide gates generally would reduce the amount of water on

the‘site; Whether it reduces it below the threshold to

—_—

Drainage tiles?

Prainage tiles could. I would expect that drainage
i ol coerpenbiticd _

tiles that had not been maintained for 24 vyears would

have little or no effect.
—_—

Pipes?

I'm not aware of pipes. Pipes potentially could. Pipe

on top of the ground wouldn't have any effect on

hydrology.

Pipes in ditches and so on would, would they not?

——

I'm not clear where the pipe is or what the Purpose 1is.

Examination by KOLER
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the wetlands under the f£ill?
They used a methoaology that I think is a standard of
practice in wetlands delincation. And maybe, if I
could, it would bé easiest 1f I demonstrate fcr the
Board.

fou’ve got an area, ycu can look on an aerial
photograph, you can see what thise looks like. It's

got certain characteristics, color, whatever. TIf vou

‘rlace something on top of it, now you can sece that,

well, some of it is obscured, but ycu can go back and

lock at the site conditions along the edge of this

‘feature and determine that they’re consistent with

features outside the book and that from looking at
aerial photographs or looking at thes table before, I
can infer that tabletop underneath the book is similar
Lo the tabletop, you know, in and out.

What Parametrix did is they did transects across
the site, Which included going from unfilled portions
of the site across the fill, unfilled portions of the
site, again, similar to what T described with this
illustration.

Now, is this consistent with your analysis?
It’s a more detailed analysis. What they did was é

delineation. I never went on the site to do a

delineation. I went on the site just to determine if
I o ——— J
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16. Testimony of Ecology Shoreland Supervisor Stockdale that
this is first wetland penalty Ecology has imposed under

WPCA.



Deposition of ERIK STOCKDALE, 10-31-07

filling penalty that I'm aware of or that I've bean

—s ———

involved in at Ecology.

Q And how long have you been at Ecology? I know you teld

-+

me earlier but I forgot.

A Actually, I didn't tell you. I've been with the
e —— e —t
Depzrtment of Ecology tor 1% Vears. ST
0 Okay. So as far as You know, in thet 15 years, this

would be thes only wetland-filling penalty that would

have gone to the Pollution Control Hearings Board?

A That's correct.
0 And when you're enforcing like a spill, you know what
definitely happened. T mear., you see oil in the water;

is that correct?

A >Wéli, I'm not in the oil-spill program.

Q Okay. But I guess I'm concerned about just
understanding how Pacific Topsoils got a penalty aé
opposed to a warning or as Oopposed to an order saying,
"Go and get a wetland delineation, " or "Go get us a
wetlands stﬁdy." How did Ecology jqft leapfrog forward
and give them this penalty?

MS. MARCHIORO: Objection: asked and answeredA

numerous times earlier in the deposition, and I would

not want Mr. Stockdale to be asked to go back over what

I weculd say was half an hour to 45 minutes of his pricr

testimony.

_
)

——

Examination by KOLER
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Q

Xg? Well, as I mentioned earlier, this is the onlz;iiiiiif—

It's a different case.
Did it seem to have any bearing on this case?

MS. MARCHIORO: 1I'd interpose the same
objection.
(By Ms. Koler) You can go ahead and answer.
It's a different case.
It's a different case, but I'm asking vou if vyou
personally believe -- not your attorney but you -- that
it hasvany relevance to the present case.
I don't know. I apn't.
Well, Jjust think about it for a minute and tell me.
(NQ respbnse.)
I think while vyou're thinking about that, we'll come

back to that. You told me that this $88, 000 penalty

imposed on Pacific Topsoils was a pretty big penalty for

the filling of wetlands. As far as you know in the past
several years, what larger penalties have been imposed?
By the agency?

T
By thé agency.
I don't know. Well, we've levied fines against people
that have done o0il in Puget Sound. I would have to look
at the enforcement documents. There's a lot of

different penalties that are assessed by the agency.

With respect to the filling of wetlands?

\

Examination by KOLER
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filling penalty that I'm aware of or that I've been

3

involved in at Ecology.

And how long have you bzen at Ececlogy? I know you told

me earlier but I forgot.

, e
Actually, I didn't tell you. I've been with the “\7

Department of E*diogy tor 15 vears r%“\ J

e -INe COl i 4 cdl S,

T’E““““~:¥—~j—-—— —-—-£;_ ) o \‘\\

Okay. So as far as you know, in that 15 years, this kM1
' ‘a : — {/\q

would be the only wetland-filling penalty that would

have gone to the Pollﬁtion Cocntroeol Hearings Board?

Tratis corggct.'

And when }ou're enforcing like_a spill, yoﬁ-know what

definitely happened. I mean, you see oil in the water;

is that correct?

Well, I'm not in the 0il-spill program.

Okayfu—Buﬁ~I guess-I'm concerpgd appyt jusp

understanding how Pacific Topsoils got a penalty as

opposed to a warning or as opposed to an order saying,

"Go and get a wetland delineation, " ér "Go get us a

wetlahds study." How did Ecology just léapfrog forward

and give them this penalty?

MS. MARCHIORO: Objection: asked and answered
numerous times earlier in the deposition, and I would
not want Mr. Stockdale to be asked to go back over what
I would say was half an hour to 45 minutes of his prior

testimony.

J

-

Examination by KOLER
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17.Dr. Kelley’s testimony about GeoEngineering wetland
studies on adjacent Cedar Grove site preformed during early

growing season.
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A Well, I think it reguires great care using the

using the seasonal wetland wethodology?

seasonal wetland methodology. I think it is a site

where it needs to be evaluated very specifically at

the early parf 0f the growing season, and if you are
to use the standard wetland hydrolcgy definiticn that
S S it

is typically accepted, the wetland would need to have
cr an area would need to havevwater present for 14
consecutive days during the early part of the growing
season.

And the most early part cf the growing season

would be the first two weeks in March. And I haven't

been on the site yet the first two weeks in March, and/

I feel that absent that kind of information, it‘’s

pary

e —— ]
speculative to delineate wetlands. _ S——
Q Paul Anderson testified on the grow1ng season. Does

your report address growing season issues?

A Yes, it does. I discuss growing season in my report.

I think I testified to that briefly earlier. My
finding is that, looking at the Everett climate data,

there’'s a definite growing season in the city of

Everett based on probabilities of frost, which is the

Corps methodology. 1It’s been accepted on other sites.
= — .
It’'s the method of evaluating wetlands and growlng

< :
season that’'s being used on the site norti— and it’s

T

S
e

—— G

p———

|
/
/

/

i

)
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A

difficult site and ¢

. Yes, I have.

the very common apprcach to use when you're on a

H

owing season may be an issue.

And do you want to take a look at the wetland
delineation manual and just identify what sections of
it ‘address growing season issues. Mayhe'you can look
around, I guess we're on A-40, pages 28 through 29, is
what we’re looking at. Excuse me, A-38, page 28 to

29. . ‘ —

. And as I said before, thege Ecology manuals have

i

different pages, and on this the growing sczson is
3

[t

ferred to

H
o

referred to on page 27, and then it’s also r

——

" on page 28 and 292.

et

And if you’ll take a lock at A-123, Appendix G, what

does that show?
I guess I haven’'t found Appendix G yet.
'JUDGE NOBLE: There appears to be in Exhibit
A-123 only Appendix E. |
Let’'s do this another way, then, since that’s not in
the exhibit. | |
Have you taken a look at the Cedar Grove wetland

delineation study?

And what relevancé, if any, did it have about your
conclusions about the necessity of studying this site

during the early growing season?
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Well, these Cedar Grcve studies essentially used the
same methodology that I used. I don’t think they used
the word "problem area methcdology," but eszsentially
that's what they used.. They studied thes site during

the early growing season. They <ocumented the
P T —
presence of wetland hydrology using piezome

—

direct observations and soil pits, and delineated

rs and

cr
(1)

wetlands on that basis.

Y

\

In some cases they interpreted the wetland

hydrolegy criteria to be 28 coansecutive days of

-~

saturation or inundation, and in my cpinion that’s a \

little bii 1iberal, and that doesn’t seem to alicn

E
!
wiggf;gency reéqirements. But I‘ve stated the ]
criteria I would apply, I will apply, is 14 /
comsecutive days. . ]

And, Dr. Kelley, just looking at A-102, page 5,
section 2-5, can you just tell us what relevance, 1if
any, that has to the methodology that you used.

Page 5°?

Page 5, and this is page 5 of the Smith Island
delineation for Cedar Grove Composting.

Yeah, this is'wheré they state their methodology for
groundwater and refer to the approach of using growing
season in making that evaluation.

and in this case they identified the last spring

S

———
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frost of 2006 as the start of their growing season,

and so that’s a little more liberal than the standard

that I feel that I would apply on this site. I would %/

use March 1st.

i ' ~_
»
o) Still same basic season of the year?
D o ‘
‘A Yes. 2And the wetland delineation manual says that you

o
2,

do have to use professional judgment in evaluating

N——

growing season issues.

Q And(Zf you go out in the winter, ‘can you even sse all
of the species of plants on a site? PO

A Well,:I’ve.been ocut on this gite in Decémber, and it's
been brown. I’'ve not observedAany growing plants.

I've observed frozen soil on the site in December,
small patches of snow on the site in December.

And I’'ve been out on the site in late January,
January 24th, I believe, and some of the soil pits

that I had dug previously had standing water in them,

and that water was in a frozen condition. The top two

inches of the soil were frozen, and based oh those
observations and the lack of any green vegetatioh, I
would conclude that this would not be the growing
season on that site.

Q Could you take a look at your report, Exhibit A-1, on
table 7, page 34.

a Page 37?

/

/
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18.Excerpt from GeoEngineering’s Cedar Grove wetland
delineation showing that it was done early in the growing
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The purpose of SAM is to assist wetland professionals in-identifying and quantifying a potential weiland
function in an individual wetland. The term “potential” is important, because it is usually not possible to
verify the presence of a function from a single site visit. A determination of the potential for a function to
occur, based on the presence of physical characteristics that are conducive to that function, is all that can
be determined in a quick evaluation. For example, we can tell that a site has good amphibian habitat, but
it is not always possible, at every season, to tell whether amphibians are using that habitat. SAM is based -
on a system developed by Reppert (Reppert et al 1979) that has been modified for greater applicability to
Northwest wetland ecosystems.

2.5 GROUNDWATER MONITORING ‘—\{

GeoEngineers installed 15 shallow groundwater monitoring wells on the site (Figure 5) to measure
groundwater elevations during the 2006 growing seasons. Subsurface soil conditions were observed and

documented at the time of well installation. Well locations were selected after the routine wetland
delineation was performed with the intent of verifying wetland boundaries. Data loggers in each well
were used to record the elevation of free water in the well casing relative to the ground surface. The data
was downloaded and verified for accuracy in the field weekly. With this data, it is possible to accurately
destermine the depth of groundwater and duration of soil saturation at each well location.

Both the Washington State Wetlands Identification and Delineation Manual (Ecology 1997) and the 1987
Corps of Engineers Wetland Delineation Manual define wetland hydrology criteria as areas in which soil
conditions are seasonally inundated and/or saturated for a consecutive number of days greater than or
- equal to 12.5 percent of the growing season. When this level of saturation occurs within 12 inches of the I
surface, it promotes the establishment of hydrophytic vegetation and the formation of hydric soils. For
much of Western Washington at low elevations, the mesic growing season (March 1 to October 31), or
frost-free days, has been considered a good rule (Ecology, 1997). For Smith Island, we use this time J
frame as the growing season, with a total duration of 245 days. The last spring frost of 2006 (Everett-

Paine Field Temperature Data) occurred on March 19; continuous groundwater monitoring began on
March 20. So for this study, we consider the growing season to start on March 20, with duration of 225

days.

Mapping the presence of wetland hydrology was used to either confirm or invalidate areas that were
determined to be wetlands using the routine delineation methodology. Due to historic land use on the
site, the routine delineation methodology pr i te to make final delineation or
wetlands on this site. This portion of Smith Island has been subject to a high degree of disturbance and
modificafion over time such that traditional wetland indicators (soils, vegetation, hydrology) are no longer

a reliable means of identifying wetlands and delineating their boundaries,

3.0 RESULTS

3.1 PAPER INVENTORY

The USGS topographic map and USFWS NWI maps are tools used to assist with the overall site
investigation. The NWI map for this site indicates the presence of wetlands within the project area
(Figure 2). NWI maps, produced from interpretation of aerial photographs and topographic maps, are
limited to the time frame in which they are produced. The Union Slough channel adjacent to the northern
boundary of the site is classified as riverine, tidal, unconsolidated bottom, permanently flooded (R1UBv)
deep water habitat. The inter-tidal wetlands associated with the slough are identified as tidal riverine
aquatic bed, unconsolidated, regularly exposed bed wetlands (RIAB/USN). Four areas of palustrine,
emergent, temporarily flooded (PEMA) are mapped within the project area, as well as one seasonally
inundated, palustrine emergent/scrub-shrub area (PEM/SSC).
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Figure 3 is the current soil survey digital coverage from the NRCS. Soil data excerpted from the Soil
Survey of Snohomish County Area, Washington (USDA 1683) identifies one soil unit mapped within the
project area as Puget silty clay loam (Map Unit 55), a mesic Typic Fluvaquent. This soil is listed as
hydric in the Hydric Soils of the State of Washington (USDA 1991). According to the soil survey, this
soil is described as a very deep, artificially drained soil formed in alluvium found on depressional areas in
flood plains from sea level to 650 feet. Slopes are generally inclined at gradients ranging from 0 to 2
percent. The top layer is dark grayish brown silty clay loam about 9 inches thick. Beneath the surface
layer is an olive gray or gray silty clay loam about 60 inches thick or more. A seasonal water table is at a
depth of 24 to 48 inches. Permeability is low and available water capacity is high with 60 inches or more

of effective rooting depth.

Other soil units mapped adjacent to the project area are classified as urban land (Map Unit 78) and
Xerorthents, level (Map Unit 82). Urban land units are areas that have been developed and covered by
streets, buildings, parking lots and other structures that obscure or alter the soils. Xerorthents, are found
on till plains ranging from 5 to 1,000 feet in elevation. These units consists of nearly level areas where
the surface layer, subsoil and substratum have been greatly disturbed, removed or replaced by other soil
material. These areas include unpaved parking lots, dikes and levees, mobile home parks, athletic fields
and other urban uses. Also included are areas of debris such as wood chips from lumber mills (USDA

1983)

3.2 AERIAL PHOTOGRAPH ANALYSIS

Aerial photographs obtained from DNR include photos taken in 2001, 1996, 1991, 1987, 1983, 1978,
1969 and 1965. These photos have been digitally reproduced and are presented in Appendix A. Oblique
aerial photos were produced from over flights in 2006 and are used as background for the report figures.
Since 1965 the site has been primarily used for agriculture with the site actively cultivated as recently as
spring 2005. Based on historic records, the abandoned railroad grade was constructed in 1895 and was in
use until 190177A structure” was located within the center portion of the project area” The longitudinal
drainage ditch located in the northeastern portion of the project area was present in 1965 (Appendix A,
Figure A-1)

The 1969 photograph (Appendix A; Figure A-2) shows the majority of the study area to be cleared and
graded with a developing tree and shrub Jayer within in the abandoned railroad grade. Additional shrubs
are trees can be seen in the southern portion of the study area. The study area is dominated by grasses and
has a network of ambulating trails, most likely, trodden by livestock. The site appears to be drier than .
other areas of Smith Island that do not show evidence of agricultural use in 1969.

By 1978 (Appendix A; Figure A-3), the east-west access road had been installed to service a log yard
facility at the present Cedar Grove Composting facility site. Shrub and trees species had been removed
from the majority of the study area with the exception of a few scattered clumps. However, emergent
vegetation structure and diversity appears to be increasing. Subsequent photos from 1983 and 1987
(Appendix A; Figure A-4, Figure A-5) display a vegetation pattern indicative of non-forested, palustrine
wetlands. Agricultural use of the site is apparent in the 1978 photograph. Evidence of small clearings are
present in the 1978 photo, which persist up to the 1987 photo. These may be livestock wallows.

By 1991, a localized area of filling had recently been completed in the east portion of the project area
(Appendix A, Figure A-6). The southern portion of the site showed a greater diversity in vegetation, with
shrub vegetation becoming established on a portion of the site.
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Up until 2001, there appears to be little change in land use of the site. The 2001 photo (Appendix A;
Figure A-8) shows clear distinctions in land use with little change in the western half of the site relative to
previous photos. The area immediately west of the Jongitudinal ditch appears to have been drained and/or
cleared due to the prevalent vegetation shift. The area east of the longitudinal ditch has a vegetation
pattern associated with wetland conditions with a series of wide linear paths possibly created by fanm
machinery. The photo also shows the southern portion of the prolect area with an irregular network of
trails for apparent cattle grazing or localized agricultural uses.

3.3 FIELD DELINEATION

The site was investigated by a thorough field review of the entire study area during three separate field
visits. The northwestern and southeastern portions of the site were delineated between May 12 and May
25, 2005, the southwestern portion of the site was delineated on April 23, 2007 and the northeastern
portion of the site was delineated on April 24, 2007. Data was collected at numerous locations within the
study area to identify the presence of wetland indicators. Figure 4 presents sample plot locations.
Topographic positioning, presence of hydrophytic vegetation and evidence of near surface soil saturation
and/or standing water indicated potential wetland areas. Further investigation confirmed or denied the
presence of all three wetland parameters within the project site. Photographs taken during the wetland
delineations are included in Appendix C of this report.

3.4 GROUNDWATER MONITORING

Groundwater data was collected at 15 shallow monitoring wells located in transects throughout the project
area. Data was collected eight times daily beginning on March 20, the first frost-free day of the growing
season recorded at the Paine Field weather station. Figure 5 presents locations for the monitoring wells
overlain atop the original wetland boundaries as determined by the routine delineation method.

Figure E-1 (Appendix E) presents depth to groundwa’rer for all wells from March 20 through May 20.

This period was selectéd for presentation because groundwater depths site-wide trend well deeper than

12-inches after early May, as the site dries up during the summer months. 1t is assumed that the period of
highest groundwater depths, and therefore the critical period for defining wetland hydrology, is from
March 20 through May 1.

A review of groundwater data indicates that shallow groundwater depth on the Smith island site fluctuates
primarily in response to rainfall. Peaks in groundwater elevation (Figure E-1) coincide with precipitation
events (Figure E-2). Soil conditions in the well borings are topsoil atop a-less permeable, silty clay loam
layer. Shallow groundwater appears to be perched atop this less permeable silty clay loam layer
throughout the site. Inundation depths and wetland presence are largely determined by the heterogeneity
of depth to this soil layer throughout the site. Data was compared to tidal data as well (Figure E-3) to
determine whether tidal fluctuations affect shallow groundwater depth. Small, diurnal elevation changes
are detected, but on a much smaller scale than the tides. We conclude that rainfall atop a less permeable
layer is the primary determinant for shallow groundwater elevation throughout the site, with tidal
influence being negligible.

According to the defined growing season for this site (225 days), a well must demonstrate inundation to
within 12 inches of the surface for a consecutive number of days equal or exceeding 12.5 percent (28
days) to meet the wetland hydrology criteria. Of 15 wells, eight meet or exceed these criteria: wells 1, 2,
5,6,10,12,13, and 15. These wells match wetland arcas established by the routine methodology.

Wells that do not meet fhe wetland hydrology criteria include: wells 3,4, 7, 8,9, 11, and 14. Of these
sites, wells 3, 4, 7, 8, 11 and 14 are located in areas determined “upland” by the routine methodology.
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However, well 9 is located within an area determined tc be wetland by the field delineation. Wells 7, 8,
9, and 14 form a contiguous triangle (Figure 6) at the bottom portion of the site. The data demonstrates
that these locations do not meet the wetland hydrology criteria. Soils and vegetation at these locations are
highly disturbed and thus are no longer clear indicators for wetland presence. Hydrology clearly shows
that these locations do not meet the criteria set forth by the Washington State Wetland Delineation
Manual, and accordingly should be removed from areas delineated during the routine method wetland

delineation as shown on Figure 7.

3.5 EXISTING SiTE CONDITIONS

The project area is located on Smith Island west of SR 529 and the BNSF right-of~way. This portion of
Smith Island is bisected by the Cedar Grove Composting Facility access road. Smith Island is bound on
the north and east by Union Slough and to the south and west by the Snohomish River. Past land use
practices on Smith Island include diking and draining areas for cropland and pasture and logging yard
operations and storage. The project site is generally level and dominated by grasses.

3.5.1 Site Vegetation Characteristics

The site had been disked prior to the time of the wetland surveys. Grass species are by far the dominant
vegetation types on the site. Characteristic species include reed canary grass (Phalaris arundinaceq),
redtop (Agrostis alba), colonial bentgrass (4. capillaries) and northern mannagrass (Glyceria borealis).
Other plant species commonly observed on the site included bull thistle (Cirsium vulgare) and creeping

buttercup (Ranunculus repens).

3.5.2 Site Wildlife Observations

Wildlife observed during the delineations consisted mainly of passerine bird species. Osprey (Pandion

haliaetus) were observed utilizing on-site trees as defensive positions against bald eagle (Haliaeetus
leucocephalus) nest predation. Several great blue herons (4rdea herodias) were also observed flying

over the area.

3.5.3 Surface Hydrology

The site contains agricultural drainage ditches that convey surface water within the site towards the
tidegates in the northern and western portions of the dike. The tide gate is designed to prohibit any flow
of tidal waters into the site. Ditches are oriented adjacent and parallel to the dikes and access road.

3.5.4 Slough And Other Historical Water Features

The NWI map identified the east-west blind slough along the southern border of the site as a perennial
drainage. This slough is classified by the City of Everett as a Type S stream (EMC SMP 19.37.160). The
slough is isolated from tidal inflow by a tide gate. The tide gate completely eliminates any tidal
hydrology to the channel. One additional slough located in the northeastern portion of the project area is
identified on the 1973 USGS topographic 7.5-minute map for the Marysville quadrangle and was

observed during the investigation. This feature conveys water north from the northeastern portion of the

study area, through a tide gate and into Union Slough. These sloughs primarily function to discharge
ground water fluctuating with the seasonal water table, Overland runoff from surrounding land also
provides some hydrology. Ground water appears to be relatively unmodified within the project area.
However, evidence of past dredging to clear and maintain the channe! is present.
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19. TeStimony of Dr. Kelley regarding the importance of

carefully studying hydrology on site that has been diked.
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the team that was out on the site?

Yes, he was ocut on the site for most of that morning
and some of the afterncon, is my recollection.

And he’s a geologist; is that correct?

That’s my understanding.

Can you explain your approach to the evaluation of
wetlands adjacent to the f£ill.

Well, I commented earlier that we used the problem

area methodology, and I commented about all the holes

that we dug next to the fill. We were at the site in
early April, and so as quickly as possible I wanted to

get some record of what the hydrologic conditions were

next to the fill, because early April is considered in

—————

N, ;
the growing season, and by most accounts it’s one

month into the growing season, and so I didn‘’t want to

be in a situation of not having any record in the soil

of the natural soil next to the fill.
And the problem area methodology requires that
you obtain good documentation of whether wetland
hydrology is actually present in a wetland, so you're
using an indicator that is a more reliable indicator
than, for example, oxidized rhizospheres, which are

often a good indicator that there may be wetland

\

hydrology, but it’s not bulletproof.

And it’s just that; it’s an indicator, isn’'t it? // b
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Well, it is an indicator.

We’'ve had a lot of discussion. this morning about when
you delineate a wetland. Tell us, when do you
delineate a wetland?

Well, the requirement, and there’s been questions
about this this morning, the requirement is that the
wetland evaluation -- well, the requirement is that to

E
| |
be a wetland, it has to have wetland chydrology during !
!

the growing season. That’s part of the definition of
wetland hydrology, 1s that it’'s present during the

growing season. In Wes Washington, as identified |
y ' /
in the Ecology manual, the growing season is generally /

-

defined between March 1st and October 30th.

The Ecology manual -- actually, I think it’s 1
appendices to the Ecology manual -- states that inm
some coastal areas, the growing season can occur all
year long. I’'ve worked in coastal areas where we have
considered the growing season all year long, out on

the Olympic Peninsula, out on the outer coast and in

peninsular areas of Puget Sound that are highly

influenced by warmer waters next to them.

The climatological data for Everett shows that
there’'s a clear dgrowing season. They identify the
first date and last date of probabilities of frost,

and this is the.methodology that the Corps manual uses
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to identify & growing season. 1It’s also stated in the
Ecology manual as the appropriate approach to identify
the growing season.

And that was the methodology I used here. It’'s
the methodoclogy that I’ve used on many other wetland
projects where wetland delineations have been accepted
by the Corps. It’'s the methodology that has been used
on sites north of this project area by GeoEngineers

consultants, I believe, on behalf of Cedar Grove.

Q What effect, if any, did you give to -- were you aware

of characteristics of the site such as tide gates and

dikes and so on? ’///

A Yes, I was. I knew from previous work in the area

that Smith Island was diked, and I drove around and

examinedﬁthose;dikes.mmjﬁfqund_a;pide gate-—-at-the ——

northeast corner of the site. The tide gate is quite

low in elevation. TIt’'s probably six to eight feet
below the ground surface of the site, and it has a
very strong influence on the drainage characteristics

of the site because.it prevents Snohomish River water

and ésgﬁarine water from Puget Sound moving into the

site--- And the dikes, of course, prevent flooding.

0 So what conclusions, based on the presence of tide

gates and dikes and drainage tiles and so on, did you

make about the hydrologic regime of the site?
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MS. MARCHIORO: Objection. There’s no
testimony by Dr. Kelley about observations of drain
tiles, so there’s an additional fact that was entered
into that question.

MS. KOLER: I withdraw the drain tile and

will go with dikes and tide gate.
\

—

JUDGE NOBLE: Okay.
I have not observed drain tiles on the site. 1I've
observed some small drainage ditches on the site. The

dikes and tide gates suggest to me a highly altered

i

site. ' e

And I examined the soll survey that’s available,
on the Internet, and these are exhibits in the recordx
that show the Puget soil type is a hydric soil, but
it’'s mapped as_a drained hydric soil, and the Natural
Resources Conservation Service Web site, which
documents and maps and makes available to the public
wetland soil information and identifies, I think, that
as much as 85 percent of Puget soil is a drainage
soil.

So that was another indicator to me that this is
a hydrologically modified site and that when the Soil
Conservation Service did its soil mapping, they mapped

the site with that understanding. -

Did the vegetation on the site manifest any sign of

—
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decades following the alteration of hydrology?

‘can persist, especially hydric so6ils can persist for.

. forest vegetation might persist for many decades.

being on a hydrologically altered site? 3
No, I can’'t say that the vegetation indicated that. \
The vegetation, as I've stated before, was facultative
wetland. 1It’s difficult to interpret becaﬁse
facultative wetland plants can occur both in wetland
areas and in nonwetland areas. _And when you—have
facultative plants‘on a hydrologically altered site,

\\

then it’'s especially difficult to rely on vegetation

—
to make a wetland determination.

Armd;—imrfact, on sites that are hydrologically
altered, can they not possess the presence of

hydrophytic vegetation and hydric soils for many

They can. I don’t know about many decades, but they

——

many decades. Whether hydrophytic vegetation persists
2

or not depends on the nature of that vegetation. A

Are you familiar with WAC 173-22-080 that states: —
(READING) The presence of hydrophytic vegetation

and hydric soils may persist for decades following the
alteration of hydrology. r‘\\/

I'm familiar with that WAC. I didn’t recall that
specific. quote.

Okay. What observations did you make about hydrology
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on the site based on using the problem area

methodology?

A Well, I found that along the south perimeter of the

site of the fill footprint, there’s areas where there

is wet soil. I found wet soil during my observations
SR

in April 2007, and I found wet soil in that area

during Dedembeéfr 2007 amd—January 2008. ——— ]

"I found that along most of the remaining

perimeter of the site, the west side of the site and

the north side of the site, that wetland hydrology was

generally absent, that occasionally there would be a
high water table that might persist for a week or so
during the winter months, but my observations show
that that’s ephemeral, that it doesn’t persist all

winter long.

.And we've talked before about the green dot. I

~7J

,.J -

guess that’s the name of it. And I did find the green

dot has wetland hYdrology; and I identified that as a
feal wetland, a bona fide wetland.

And the green dot was unfilled, was it not?

That'’s correct.

Do you want to take a look at R-11 at pages 81 to 82.

- o R B )

(Witness complies.)

JUDGE NOBLE: And we have that as Exhibit

P
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Yes.

What influence, if any, did that document have on your
evaluation of the site?

Well, I reviewed this document beéause it does provide
additional guidance and background on how you might
evaluate wetlands and delineate wetlands, and there’s
a section in this document that addresses wetland
evaluations on sites where you have drainage

l

alterations and partially drained soil, and I found }
that relevant to the Smith Island site. —_\\\//
Are seasonal Wetlands common in Snohomish County?

Yes, they’'re very common. They’re common in
agricultural areas in Snohomish County, and they’re
common really in all landscape positions, in woodlands
and disturbed areas and undisturbed areas.

Are seasonal wetlands difficult to identify and

delineate? [
They’'re quite variable in how they are to delineate.
In a natural woodland where the‘natural vegetation has
not been disturbed and the soils have not been
disturbed, they can be quite readily delineated, and
you can often deliﬁeate them any time of year, whether

there’s hydrology present or not.

But when you’re on a site that has been y

hydrologically altered and where the soils are
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‘with seasonal wetlands?

(\\

classified as being partially drained and where the
vegetation has been modified so that most of the
plants con site are not plants that are native to
Western Washington, there’s quite a bit of uncertainty

in delineating seasonal wetlands. \\‘-—;//

Have you had experience on other sites in the area

Yes, I have.

Could you tell us about that.

I've delineated seasonal wetlands really throughout
King and Snohoﬁish County. Manyvof the wetlands that

—
I delineated for the SeaTac Alirport expansion were

seasonal wetlands. I delineated seasonal wetlands
145t spring at the same time these studies were going
on near Snohomish and near Monroe. -~ - © ..

Do you want to take a look at Appellant’s Exhibit R-35
and tell me what that is.

R-357?

I'm sorry, it’'s A-35.

Well, this is an excerpt of some work that I completed
at the airport where the Port was required to prepare
some hydrologic monitoring in wetlands that were near
or thought to be near some ofvthe third runway
expansion areas, and a requirement of the permit the

Port received was to monitor wetlands over time to see
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like to make an offer of proof that since we’re

talking about seasonal wetlands, that that is very

relevant and that this experience that the Port of

Seattle had, you kncw, 1indicated in that report is
relevant.

JUDGE NOBLE: It’s not a complete report.
It just has data from the other site, and I’'ve ruled
that it’s not relevant.

Thank you.

MS. KOLER: Okay. Thank you.
(Continuing by Ms. Koler) And then A-31, can you take
a look at A-31 and tell us what effect, if any, that
had on your evaluation of the Smith Island site.
Well, A-31 includes climate data from areas near the
SmiLE Talsad 5.ce, Bnd it7s Sommon, A€ SRRt dn my
approach, when I evaluate wetlands that have seasonal
hydrology, to exémine climate data and to determine
how rainy it has been and whether maybe the absence.of

hydrology at a site might be because it’s been

particularly dry or the presence of hydrology at a
e
site might be because it’s been a very wet period of

e ]

s

e

time.
So this is some of the climate data that I used
in making that evaluation.

And was this site difficult to evaluate for wetlands
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using the seasonal wetland methodology?

Well, I think it requires great care using the

seasonal wetland methodology. I think it is a site |

where it needs to be evaluated very specifically at

the early parf of the growing season, and if you are

to use the standard wetland hydrology definition that

——

e
is typically accepted, the wetland would need to have

or an area would need to have water present for 14

consecutive days during the early part of the growing

season. . ‘ , ——-~\::jéw

And the most early part of the growing season
would be the first two weeks in March. And I haven't
been on the site yet the first two weeks in March, and

I feel that absent that kind of information, it'’s

et

speculative to delineate wetlands.
Paul Anderson testified on the growing season. Does

your report address growing season issues?

Yes, it does. I discuss growing season in my report.
I think I testified to that briefly earlier. My
finding is that, looking at the Everett climate data,
there’s a definite growing season in the city of

—

Everett baséd on probabilities of frost, which is the
22 o PROW _

Corps methodology. It's been accepted on other sites.

' - T,
It’s the method of evaluating wetlands and growing

T —
season that’s being used on the Site WoTth — and it’s

« :
Y

i

/

!
f
]
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the very common approach to use when ycu’re on a
difficﬁlt site and growing season may be an issue.
And do you want to take a look at the wetland
delineation manual and just identify what sections of
it address growing season issues. Maybeiyou can look /
around, I guess we're on A-40, pages 28 through 29, is .
what we’ré looking at. Excuse me, A-38, page 28 to
29.

And as I said before, these Ecology manuals have
different pages, and on this the growing season is

referred to on page 27, and then it’s also referred to

on page 28 and 29.

——)

And if you’ll take a look at A-123, Appendix G, what

does that show?
I guess I haven’'t found Appendix G yet.

JUDGE NOBLE: There appears to be in Exhibit
A-123 only Appendix E.
Let’'s do this another way, then, since that’s not in
the exhibit. &-«W
Have you taken a look at the Cedar Grove wetland
delineation study-?

Yes, I have.

And what relevance, if any, did it have about your

conclusions about the necessity of studying this site

during the early growing season?
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‘the word "pfoblem area methodology," but essentially

Well, these Cedar Grove studies essentially used the

same methodology that I used. I don’t think they used

that's what they used. They studied the site during

the early growing season. They documented the
presence of wetland hydrology using piezometers and /f

.-

direct observations and soil pits, and delineated

wetlands on that basis. ~
‘ In some cases they interpreted the wetland

hydrology'briteria to be 28 consecutive days of soil \
saturation or inundation, and in my opinion that’s a i
little bit liberal, and that doesn’t seem to align %
wigg_;éency ré&uirements. But I’'ve stated the %
criteria I would apply, I Eiii_iggiz;_ii_}4 !
consecutive days. - SR I\ﬁi

And, Dr. Kelley, just looking at A-102, page 5,
section 2-5, can you just tell us what relevance, 1if
any, that has to the methodology that you used.

Page 57

Page 5, and this is page 5 of the Smith Island
delineation for Cedar Grove Composting.

feah, this is where they state their methodology for
groundwater and refer to the approach of using growing
season in making that evaluation.

And in this case they identified the last spring
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frost of 2006 as the start of their growing season,
and so that’s a little more liberal than the standard

that I feel that I would apply on this site. I would

use March 1st. \\,//

Pes

Still same basic season of the year?

Yes. And the wetland delineation manual says that vyou

do have to use professional judgment‘in evaluating
——

growing season issues.

Andfzf you go out in the winter, can you even see all
of the species of plants on a site? ' _

Well, I’'ve been out on this gite in December, and it*sl
been brown. I've not observed any growing plants. |

I've observed frozen soil on the site in December,

small patches of snow on the site in December.

~"And I7ve bééi"but on the site in late January,
January 24th, I believe, and some of the soil pits
that I had dug previously had standing water in them,
and that water was in a frozen condition. The top two
inches of the soil were frozen, and based on those
observations and the lack of any green vegetation, I

would conclude that this would not be the growing

season on that site. P///J

Could you take a look at your report, Exhibit A-1, on
table 7, page 34.
Page 377
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Q That's correct. No, excuse me, table 7, page 34, of

A-1.

A Okay.

MS. MARCHIORO: I'm sorry. Which page?

MS. KOLER: Page 34.

JUDGE NOBLE: Excuse me. There’s no table
on page 34.

MS. KOLER: Do you want me to give you the
table that’s on our page 34? It must have been
inadvertently left out. Table 7 on page 34.

THE WITNESS: 1It’'s a two-page table.

MR. LYNCH: I have that.

MS. KOLER: Judge Noble, do you want me to
bring mine forward? '

JUDGE -NOBLE: ©No, no, I just want to make

sure --
MS. KOLER: So we're at A-1.
JUDGE NOBLE: Okay. Thank you. 1I’'ve got it
now.
Q (Continuing by Ms. Koler) Can you explain this table

to the_Board, Dr. Kelley.

A Yes. These are the sites located adjacent to the

perimeter of the f£ill that I started monitoring for
wetland hydrology, and I explained earlier that I

started this monitoring on the first day that I was
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out on the site, and this was 2Rpril 2nd, when I dug
these holes.

‘And A?ril 3rd, the very next day, I started
taking measurements, and I took measurements
throughout the early part of April, through mid April
during the 2007 growing seasdn, and then as the site
got wet again in the fall, I started making periodic
observations during December and January, and I’'m

going to continue that in February and certainly the
\*\4

early part of March. | ' \

And then I think we’ll have a substantial amount

of information to conclude conclusively where wetland

hydrology exists next to the fill and where it does \ /

not. And with that information you can use the ;,<:f

atypical methodology, as Paul Anderson explained, and

infer that where f£ill was placed next to a wetland,

hat _—

the wetland may have been filled, and where fill was

placed in a nonwetland area, a wetland probably was
not filled.
Do you show where these monitoring wells are anywher

in your report? I think it’s at Appendix A.

Yes. There’s a map in Appendix A, there’s a number of
——— T

maps. There’s an oversize map in Appendix A that

indicates where these are. And on this map, there’s a

more heavy black line that delineates the perimeter of
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- found was --

the f£111, and if you examine this, in relatively small
type there’s a varilety of test bores that have numbers
next tQ them, integer numbers, number 6, number 7, and
near that- number 2 is also a number with two decimals.
The number with decimal places is the ground
elevation of that observation, and then the test bore
number corresponds to the data that’s listed in
table 7 on page 34. And this table is providing the
depth below the ground surface where I observed
standing water.
Do you want to just go through that data for the
Boerd, or do you want the Board to look at it
themselves, or how do you want to handle that?

Well, I can quickly run through my findings. What I .

Or you can just summarize your findings.

I found on the south edge of the £i1l that there were
wet soil conditions, and in this data matrix, that
would correspond to soil pit numbers 1 through 5, and
during the winter months, -6 and 7 have some seasonal
wetness, so this is an area where there’s wet soil
conditions.

I found that along the west side of the perimeter

of the fill and around up to the north side, that the

soils were generally dry, they did not have a water
—

-
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summarize your findings relative to that figure.

Page 48 of my report? |

No. You have Exhibit A-48, you have an exhibit at
A-48. |

Okay.

Aand then you have a figure, you have figure 2 in your

report.

MS. DOYLE: I'm sorry, counsel, but you’'re

losing me. What exhibit number?
| MS. KOLER: We’re at Exhibit A-1,
Dr. Kelley7s report.

JUDGE NOBLE: So it’s Exhibit A-1.
(Continuing by Ms. Koler) So we‘re at Exhibit A-1,
and you have exhibit -- you have page 48, you have a
summary of problemmarea analysis for potential
wetlands, and then ?ou have a figure.

The figure next to it?

. Yeah.

So this basically shows the summary that I just
provided, and figure 12, which is on page 49, shows
the area where I found wet soil adjacent to the fill
that I believe should be considered potential wetland,
and that should require further verification to

e S

ascertain whether it is indeed wetland in the spring

of tﬂié year.
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objection if they’re outside Qf the ones that
Dr. Kelley has described in terms of date.

JUDGE'NOBLE{ I understand the objection. I
think that they could be admitted for whatever weight
they can be given --

MS. MARCHIORO: Thank you.

JUDGE NOBLE: -- given their condition and
the inability to determine exactly what time of year
most oﬁ them were taken.

Exhibit A-27 will be admitted.
(Céntinuing by Ms. Koler) Dr. Kelley, did you use
oxidized rhizospheres in your wetland assessment?
I did not rely on that indicator to evaluate the site.
I did observe oxidated rhizospheres on the site = =
similar .to what Paul Anderson has stated. I found im—~—
some areas, particularly along the south edge of the
site, that they were fairly prominent, and in many

others areas I do not find any oxidized rhizogﬁﬂgzggf\‘\\

But the quality of that indicator to conclusively

e

identify wetlands is in my opinion gquestionable

because it is identified in the wetland delineation as

a less reliable indicator.

And the wetland delineation manual identifie
that you should have supporting hydrology inmformation

if you’'re going to rely on that indicator, and it also

-
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about wetlands being beneath the fill, and I disagree
Ml pehaal oS SEe e _ .

with their conclusions on that——And-then there’s a

small wetland area near the central portion of the

5 B

fill that I did not find to have wetland hydrology.

That’'s the V-shaped man-made wetland area?

———y

Yes, that’s correct.

And you looked at A-102, the Cedar Grove wetland

delineation, and A-123, the Northwest batch plant site

P

wetland delineation. What impressions do you have, if
any, of those reports?

Those struck me as well-done proféssional wetland
reports that generally followed the wetland
delineation guidance, and they followed an approach

that was similar to the approach that I took in

evaluating wetlands on the site. They examined their

sitggmduring the early growing season, and they

focused on documenting the presence of wetland
hydrology.

And what about the Northwest Wetland Inventory -- 1
mean, excuse me, the National Wetlands Inventory?
Well, we talked about that or you’ve talked about that

on other days. QMX~£EEiing is that the National

Wetland Inventories are useful when you start a
-———-————-——_——"—\____________’_——" ~

‘pggject,_but when you start collecting your own data

N p
and are actually on the site digging holes and
/—"'/ - \\\- [ TTTTTTT——

—, e
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Q Dr. Kelley, you opine in your report that the
southwest corner of the site was wet but you thought
further study should be done.

Why did you think further study should be done-?

A Well, I first examined that site in April and found

N\
high groundwater. I was on the site April 2nd and 3rd

observing that area, and it followed March 2007 where

there was substantial above normal precipitation. I

think there was 4.6 inches of rain‘thatgngINzﬁJMarch
of 2067, and that was above normal precipitation. It
was above nofmal precipitation using methods that the
Natural Resources Conservation Service identified for
evaluating the reliability of precipitation data in
making wetland determinations.

| So I was a little hesitan; to use my observations

—

conclusively as to whether there was wetland there or

not. 1I’'ve observed that area this winter, and there
are times when there’s a lot of water there, and a
week;and—a—héif or two weeks later, the water table
may have dropped six or eight inches, and so on one
day I may see it at near the surface, two or three
ihches below the surface, and on other dates I

observed the water table eight, ten, near 12 inches

below the surface.
‘-_‘——_\4

And my opinion of that kind of water level
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fluctuation, when it's observed during the nongrowing
season and the rainy season, is that there’'s a fair
chance or there’s some probability that’s more than
minuscule that that area might not be a wetland, it
may not meet the wetland criteria, were it observed in
the first growing season, the first two weeks in
March, during normal precipitation.

Do you have some thoughts that that could be like a
so-called seasonal wetland area like you observed at
Port of Seattle?

Well, if it does meet the wetland criteria, it‘s

clearly a seasonal wetland. If it doesn’t meet the
\____’__\ \

technical criteria of-—ea—wettand, _it’s not a wetland.

I have worked on projects where we have completed

wetland delinea;ions in the- fal il early fall, and
confirmed in November and December that there is water

on the site and come back to those sites in future

years to examine and monitor them, and I’'ve found i;—ﬂfw
|

other years, when rainfall is more normal, that they

don’t have water in the early growing season, they
lose all water during the summer, and in some cases
they do not have water even during the wet winter
months.

" I've worked on projects where a wetland

determination was made during a very wet November in
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And these are the same kinds of situations that
have been evaluated and delineated on the property
north of this site, and they’re the same kinds of
issues that Parametrix was trying to evaluate when
they did their study.

Isn’'t there also -- I mean, it séems like there’'s
cautions with all three aspects of evaluating a
wetland, whether the soil is hydric or the vegetation,
but aren’t there also cautions that come with looking
at the hYdrology, because you indicated, I believe,
that there was some team.that was looking at some site
somewhere and they’re looking at the site shortly
after a large March rainfall. So aren’t there also
cautions that come with looking at the hydrology?
That'’s correct. And so you want to look at the

hydrology during the early part of the growing season,

and you want tQ look at the hydrology during a period

of normal rainfall in early March. It rains about .13
inches per day at this site in Evérett. That would be
the long-term average. So you can use that .13 number

and evaluate a two-week period and say, was this a
two-week period that had normal rainfall, was it above
normal, was it below normal, and Yyou can make
professional judgments on that basis. You could

determine that there was below normal rainfall and
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So the plants are present all year long. They
cannot always be readily identified all year long.
I guess my point is, if‘anything, the plant community
that Mr. Anderson was looking at, the amount of it was
under-represented at the time he was out there because
he was looking in September as opposed to other parts
of the growing season. |

MS. KOLER: Mr. Lynch, if I could clarify,

he was there Octoberv27th.

MR. LYNCH: I'm sorry. Okay, October.

My experience with reed canary grass especially,

because it is kind of a stiff and coarse grass, 1is
that you can go out now and find dead reed canary
grass on top of the ground, and you can identify that
as reed canary grass and investigate it as a wetland.

There’s other grasses on this site that cannot be

readily identified outside of the growing season. You

can make dominance estimates during September in most

15

cases if you can identify the species.

e & 1

I'm not sure I fully understand your question,
but I'm not sure that it relates to the determination
that these wetland plants are indeed occurring on
soils that experience wetland hydrology, and that’'s
the}speCific,issué that I’'ve been trying to address,

and it’'s a specific requirement of the manual that you
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JUDGE NOBLE: Any redirect?
MS. KOLER: ©No, there isn’t.

for testifying.

At this time I would like to thank Mr. Stockdale

JUDGE NOBLE: Just a minute. T think the

Board might have a question or two.

MS. KOLER: I'm sorry.
JUDGE KNOELE: Ddes the Board have any

questions?
All right. vYou may be excused at this time.
Thank you for your testimony, Mr. Stockdale.
MS. KOLER: Tlkank you, Mr. Stockdale.
JUDGE NOBLE: Other witnesses?
M5. KOLER: Yes. At this time I’'d like

call Jon Sondergaard.

JON_SONDERGAARD, being first duly sworn to tell the

truth, the whole truth and nothing

but the truth, testified as follows:

DIRECT EXAMINATION

BY MS. KOLER:
Q Good afternoon, Mr. Sondergaard.

Can you take a look --

to

JUDGE NOBLE: We need to have him identify

JON SONDERGAARD/Direct (Koler)
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himself and spell his name.
MS. KOLEK: Ckay.
(Continuing by Ms. Koler) Could you identify yourself
and spell your name.
My name is Jon Sondergaard. First name J-0-N, last

name S-0-N-D-E-R-G-A-A-R-D.

Can you take a lock at your C.V. atbt Exnibli A-105 &and
tell me if tha£~correctly represenkts your educaticnal
background and gmployment.

Yes. b

And does that correctly reflect your cualifications as

an expert witne?S?

I believe so, yés.

Have you had occasion to go to Pacific Topséils’
35-acre field?

Yes, I have.

And have you conducted geotechnical testing of soils
at that site?

Yes, we have.

What kind of tests did you perform?

We collected a sample of the native soil at the site
at a specific location and returned that sample to our
laboratory in our office and performed a consolidation

test on that sample.

And did the consolidation test that you performed
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Q

been consclidated and compressed and would not return
to where its original position was.
Does placing £ill on native scils like this or a

A

stockpile like this on native soils, does that prevent

|

.

the recharge of the shallow water table?

——

No, it dces not prevent that.
- v N“ 1
Explain to me what effzct, if any, it ha

it.

0]
O
o

another

[oN
v
o
i
I

Well, in this particular case I looke
tﬁing that we did and was asked to do was to take a
look at the size of this f£ill in relation to what we
interpreted to be the récharge area of the shallow
water table beneath Smith Island. And in looking at
that, which is depicted on this handout that Mes. Koler
just gave you --

JUDGE NOBLE: Wait. 1Is this another
exhibit?

MS. KOLER: No. 1It’s for illustrative
purposes only.

JUDGE NOBLE: All right. Let’s give it a
number, even though it’'s for illustrative purposes, so
that you can refer to it in the record and it will be
clear.

So it will be Exhibit A-143 for illustrative
R

purposes._only.

(Continuing by Ms. Koler) So explain to us what

S
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effect the -- oh, I already asked the questicon, okay.

Basically what this figure shows 1is the area outlined

in red, which is essentially Smith Island, is the axea

I ifterpreted to be the recharge area for this shallow

water table that you see throughout Smith Island.

The blue hatched area is an approximation of

-

where I determined the location of the f£ill pile in

guestion to be.

nd when I, you know, coumpared the footprint of

that £ill to the area of the recharge, that fill pile

covers approximately two-and-a-half percent cf the
T—

total recharge area for the shallow water table. So
— _

when the shallow water table there would be rechézged

primarily by rainfzll that falls onto the ground at
¥

.

Smith Island, the £ill pile there will intercept

7

——

approximately, yow know, two percent or two-and-a-half

percent of that total rainfall that falls on the

L~

recharge area, and the water that falls on the fill
\

would either infiltrate into the fill or run off the

I

£i11 and likely become available for recharge at a

S
later date.

-———

But my opinion is that the placement of those
Y P,\\\s_ p - no

£fill piles would not have a significant impact on the

ability\to recharge the shallow water table beneath

that fill.

~\\\§
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Can you give us a common sense example ef that so we
can picture this in our minds.

(No response.)

Is it something like if you think cf rain being a
shower, give us -- ' }
Well, I guess what I’'ve likened it to maybes in tge /
past is if you picture the shallow water table in a. l
bathtub, say you have water in a bathtub, where tie \

level of the water in the tub would Pe the shallow

~water table, say you throw a block of wood on that and

r N\‘-
turn the shower on, a certain amount of water that

falls on.Eh&\giffﬁsff_ﬁiif~youldvnot fall into the

tub, but the water would still rise in the tub as the

‘water is entering the tub and it would not have an

impact on -- there would still be water_pnderneath
that plece of wood because the water rises unlformly,

it doesn’t leave cavities or anything beneath that

pliece of wood so it flows in to create an _equal
— T —

surface. —_—

So I think it’s somewhat similar here where water
that falls onto the ground, even though the area under
that £il1l1 is not directly receivihg, is being
intercepted by that fill pile and is not infiltrating

into that native ground directly, the water table

underneath the fill is still connected to all that

a
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water table around it, so the water that falls outside

of the fill Eiii_ﬂii} move in to recharge the area

L —

under the £i1l1.

R, _
And so you're telling me that -- first of all, are you
regarding a block of wood as being a pervious or an
impervious surface or material, just to clarify your
exampie?
Probably an impervious surface in that case.
Pervicus surface or impervious?
Well, wood is pervious, but --

-

Okay. And then you talked about the water level would

———

-équal out*\zgggwculdn’t, like, have a depresgion in

the water level. 1Is that 1like -- what principle is
\'. oo
that?

Weil, if you have changes in head in water, it will

move from high head to low head. So in this instance,

if you’re looking at rainfall, rainfall that falls
\

outsige of the pile will infiltrate to the shallcow

water quicker than water that falls on the pile,

e

because that 1is a‘shorter path to go.

So if the quicker recharge outside the area of
the pile would tend to raise the head of the water
table that’'s not shadowed by that pile, any increase
in head there above'what>the water table is below the

pPile would cause that water to move underneath the
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A

pile because it would move to the area of lower head.
v - :
So does gravity do that?

1, <L '
Yeah, it's gravity, vyes.

If you put £i11l, a stockpile, on top ©f native soils,

-

what effesct would that have Cn pore spaces in rhe
\ _

A¥e you referring to the effect of loading s5cil with

S—

£i11-
-

Sz

Yeah.

Well, the process of consolidation of soil is a result
\ -

M\_
' of as the soil isg compressed, air and water 1is

squeezed out of the s0il as the pore space is reduced
— \-d
due to that compression.

What effect, if any, would the compression have on the

ability of soils to become saturated?

Well, under the 1loads we're talking about, and, you

know, we can actually calculate this a8 a part of our
T ‘\‘

testing, is that even though the void space porosity
— _

of the soil is reduced, it still maintains a

>~

'significant enough amount of porosity to hold water.

—

And so as longeas that porosity is filled 100 percent,
then it would be gaturated.
So even after consolidation, there’s plenty of

porosity and pore Space to contain water within that

soil.
TN
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Q Thank you, Mr. Sondergaard.
MS. KOLER: I have no further questions.
JUDGE NOBLE:

M3. MARCE

ICRO:

4

Cross examination?

Yes.,

BY Mg,

MARCHIQRO:

o] Now, Wr. Sondergaaxd,
site is in hydrolcegic
isn‘t it?

MS. KOLEER:
of direct.

MS.

recharge,
from all around,
River.

JUDGE NOBLE:

examination withirn the scope.

‘MS. KOLER:

A Well --

JUDGE NOBLE:

there wasn’'t a foundation,

some foundation.

MS .

Q (Continuing'by Ms. Marchioro)

Pacific Teopsoils’ Smith

continuity with the Snohomish
Cbjection.
MARCHIORO:

and to the extent that the recharge comes

that would include the Snohomish_

And there’s no foundation.

MARCHIORO:

Island

Well, vyou talked abeocut the

I think it’s appropriate cross

r_/

There’'s another objection that

SO perhaps you could lay

Okay.

If I recall correctly,

JON SONDERGAARD/Cross

(Marchioro)
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DIRECT EXAMINBATION

BY MS. KOLER:

Q

A

Lo o B I o)

Mr. Finnert whare are vou -- oh, Mr. Finrerty, what -

=

is your name and pleases spell it for the record.
Thomas Finnerty, F-I-N-N-E-R-T-Y.
Mr. Finnerty, where are you-employed?

Tomsolils.

0

Vo
sk Tk

e

o

And what i1s your position?
1’'m the coanstruciion manager.
Mr. Finnerty, are vou familiar with Pacific Topsoils’

25-acre property at Smith Island?

Yes.

Did you have anything “o do with the placement of fill
cn that property?

Well, yeah. I supervise the division of the company

that would be responsible for managing that type of

incoming material.
Did you look at the area where the fill was placed?
Prior to placing it? Yes, I did.

That’s correct.

Yes.

And what observations, if any, did you make about --

——

o
first of abl, what sort of analysis did Pacific

Topsoils go~through, if any, before dumping the

stockpile on the property?
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A

I don’t know anyt Jlng that was done that you could
actually call an analysis.

Did you --

I don’'t ﬁnderstand the questicn.

Did you look at the characteristics of the site befcre

you put down the £ililv?

ind what observations did you make about the area

o ey

where you placed‘the fillmgguggposed to the arsa where
vyou did not placé "he £i11l

Weli, the 35-acre site in general, I guess, you Xnocw,
has been described many times today, and it is correat
in the statementgthat it’s an agricultural field.

- -
MS. MARCHIORO: Objection. Lack of

foundation that he has history with the site other
than observing it at the time the filling was being
done. | |

JUDGE NOBLE: Could you lay some foundation

about his basis for these Oobservations.

‘Mr. Flnnerty, what knowledge did you have of the

Pacific Topsoils 35-acre field with respect to

agricultural use?
f/_\\

Well, we’ve owned the adjacent property for a number

=

of years, and”"I was also responsible for doing the
= , ket

reclamation of, I think it’s about a l3-acre site that

—

B W)
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O

waghe lendfill reclamation?

- placed? | | (?‘:QW

would be directly south of this 35-zcre field. And it

[

was also identified as a wcod waste landfill,
believe, that Weyerhaeuser had had.

I was respoisible for the reclamation of that,
which took three(years probab;y. During that time
period I could visually see the field to the north
that’s in question.

And what times period were you working on the woosd

£

o

Probably 2002 to 2005, something like th

And what observations, if any, did you make about the

field, the 35-acre field, where fill was eventually

Only that itkgiéhbeen mowed and on a couple of
. —_—
occasions I remember there being cattle there.

and what observations, I guess, if we codzé‘go back”%//
now --

MS. KOLER: 1Is that a sufficient foundation,
Judge Noble, in order to go on? |

| JUDGE NOBLE: 1’11 allow the question now.

MS. MARCHIORO: I would only ask that you
recall that Mr. Finnerty has only observed the site
since 2002. My recollection is the question had to do
with historic uses on the site; that’s at least my

recolleétion. But to the extent that there would be a
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guestion about historic uses, I don’t know that
there’s been a foundation laid to suppoxrt that
testimony.

MS. KOLER: Actuallily, if I could clari
was not with resgpect to historic uses. I asked him
what obsexvaticne, if any, that he made about the
characteristics of the site befcore the f£ill was

P 1
placed.

(a3
e

ME. MARCEIORO: 2nd he answered that.

JUDGE NCGZLE: That's what I remember hex
questicn was. I don’t remember she was reaching back
historically, but his answer did reach back and
express some of the things that he had heard about the
site.

MS. MARCHIORO: Okay.

JUDGE NOBLE: So do you understand it’s just
your own observations from the time you were there and
you saw thinjs? ‘

.THE WITNESS: Yes, I understand.

JUDGE NOBLE: So now he can answer.

MS. KOLER: Okay.

Q (Cohtinuing by Ms. Koler) So, Mr. Finnerty, you were
on the adjacent site from what year?

A Correct.

THEOMAS FINNERTY/Direct (Koler) 504
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Q What year did you first go on the Weyerhaeuser --

A I'm only estimating,

were actively engaged in the reclamation, and then,
\\

course, 1t's

stop every morning.

0 f£o vou go to Smith Island
A Correct.
Q Anxd 20 1t was during that

to the site every mcrning

P —

but I think from 2002 to 2003 we
of
‘ s ' s, Mh—-—-—-
&n ongoing facility, and it’s my firsc

every morning?

period when you were going

that ycu observed cows on

the prenerty that was then owned by Weyverhaeuser;

~

. e

that correct?

A Correct.

Q Did you make any observations about the area on the

35-acre site where Pacific Topsoils placed fill or a

stockpile?

A Well, there’s some monitoring wells out in that field,

and occasionally there would be someone from, I don’t

know whether it was Parametrix or who was monitoring

those wells, but someone would drive occasionally all

around out in that field and go to those well sites,

perform some duty there, I assume take water out,

measure the water level,

I've observed it mowed a couple of times.

something like that.

When I

was asked to place or stockpile material in that

field,

I chose to do so in the area that T did because

et

THOMAS FINNERTY/Direct (Koler)
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it was the driest part of that field.
\

So you d dn’'t ~sdace it on moist areas; is that
5 S L

——— 3

And tell us about tlre area where vou mlaced the £111,

Well, 1t appeared to be either slightly higher in
~—
elevatian_or better drained for whatever resgson You

westi where there was cattails growing in a small pond,

P

for instance, and another arsa slightly north of there
) T Te—

where you could observe standing water in the area
Lo

that the £ill was placed.

P

Let me just stop you. Did you place £ill in those

No. They’re still vigible.

S
So that was a deliberate choice not to place f£ill in

\

that area?

Yes.

\\‘/—’_—‘ .

Jkay. You can go on. I'm sorry I interrupted you.
And. ‘s really all there is.  You know, I was asked

to place fill out there, so I placed it in an area

where -- well, and first of all, I was under the

—y

impression that we were going to be using this fill

—

for placement on the landfill adjacent, or at least
\

that was an option, and if I'm going to have to go
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back and get the material,

just as a matter of course,

it where it was the

o

driest.

Q And so are there specificat

ions about the material

e

X
that you have to put

on your woed waste

landfill cap?

P

A Well, yes, there's a lot of

-«

criteria that must bLe

a

in order for material *to
— .

tually be used on

ot
et
Pt
} D

——

landfill cap_that’s adjacen

t to

the criginal

I

(mg

hae te

I)a &

i
Y Q
6]
0n

And this material

P
F ol
SL-I-J.

¢

cr

Lha' it o

[ ]
Lwl

there, in la

tests with the exception of

course that wil&\g&ipge if

water content, and
T ——

rye, passed most of

of
—————
it ocut there

e

you put

let it dry.
So I would categorize
wag put out there. into two

of them was a high silt or

the type of material that
different categories. One

clay type materizl. The

other was more like a glacial till.

——

So the only real

effort was to separate those two streams, because when

you go to reuse those types of material, there are
—
differences in sensitivity to moisture when you handle
\
it.
Q Now, you have a big stockpile of material out there.
Did you have yard debris in that big stockpile?
: { pave
A No.
Did you have wood debris?
- —_—
A No.
T
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A

Did you have construction debris?
i

No.

<,

The arezs within the £ill were just dixt; is that

{ rgpaey NN

£y ———— e %0

correct?
"’,_—-—"""‘-.7

Well, there’s been a lot of discussion about tnis in

~——y

the past, Eut there was clean dirt placed. ‘hen I
: e e e \\N‘ﬁ
v .aced concrete on top of that, in some areas up to

four leet thick, in order to create a stable encugh

vallasted surface so that vou can operate heavy

Beneath that layer of concrete, there is no concrete.

So there’s this driving surface on the top, and the
whole areavbemesth—that dc-clean dixt?

That’'s correct.

(.-—’-_—-. 4 ] 1} (]
And does Pacific Topsoils, when they'’re making a
— .
stockpile, mix togetheELdifferent kinds of material?
2 e S

Well, when you’'re attempting to recycle materials, the

> -~

first thing you do is separate everything you possibly

—»

can at the point of entry on the facility. So, you

know, there would be no reason to -- our every effort

~

is to separate those materials so they can be further
T —

rocessed.
D LESS

So.you wouldn’'t have any interest in having fill or a

—— 5

stockpile that had yard debris, construction debris

———
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St

and all kinds of different stuff all mixed up

———

together?

i~
That’'s correct.

0 And, in fact,\ii;voq_had construction debris and csome

g e ——

of those other materials, wouldn’t the Sno:omizh
S

use don’t they

" Health Distvict be cut there,

LS

o

)
Q
U

rzgulate those types of materialas?
‘ -
A I balieve thevy do.
i : -
MS. KOLER No further questicns
{
JUDGE WOBLE: Crogs examination?

CROSS EXAMINATION

BY M5. MARCHICRO:

Q Mr. Finnerty, you were here when Mr. Bajsarowicz
testified,.weren’t you, .yesterday?

A Yes, I was.

0 And isn’t it true that the fill was placed on the
property for the purpose of expanding the composting
operations?

A We don’t have a composting operation at Smith Island.
I"m SorTy. |
Well, whatever the soil processing operations are?

A Yes, there’'s soil processed.

Q So isn’t it true that the purpose of placing another

) - ——— .

£ill on the site, as Mr. Bajsarowicz testified

e e,
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A

~Yesterday 1in your presence, was for the purpose of

expanding_those operabicns intg the 35-acre parcel?

I would say thet~that would be no. First of =211 --
St

So Mr. Bajsarowicz is incorrect; is that what you’re

saying?

snn’t 1t true that none of the fill was

e

~tested for contaminants prior to heing placed con the

site?

Well, when material is brought to any of Pacific
. \-‘____N
Topsoils' facilities, whether 1% De sSometning CH&EE was

—

stockpilgg in this field, whether it’s scmathing that

is delivered to any of their facilities and then

further taken to some of our processing facilities,

——t

the first issue is whether or not those materials are
—

clean.

- R [ ] ¥
Well, I'm asking you, isn’t it true that none of the
Y

fill was tested for contaminants, to your knowledge?

—— T

I don’t have that knowledge.

Okay. And you just testified, isn’t it true, that the

fill contains concrete?
e

The £ill does not contain concrete.
\ gl -

-—

Okay. Now, would you be surprised -- have you had an

opportunity to look at the well logs for the wells

that were drilled through the fill?
/
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MS. KCLER: Objection. Once again, this is
cutside the scope of direct. There was not a gingle

/
question or a single response pertaining to those we%i//

il

*

log..

u

MS. MARCHIORO: And I'd be happy to answar,
if you want ms to.
JUDGE NOBLE: I think it’s going to the

material that was placed on the site, and thzre was

- g . e o

testimecny that it was clean dirt and gurte a bit of

w it.

=5
o

o al

cr

other testimeny. I'm going

'S

And I think_this is a preliminary gquestion; is

that right, Ms. Marchioro?
[k i
MS. MARCHIOROG+ __ Sure. I just have one point

— TR ome e

(Continuing by Ms. Marchioro) So it sounds like you

to .make

would be surpris;aithat, in fact, many of the well
profiles, the profiles for the wells that were

drilled, identifiedvthat wood was in the material that

‘was removed to put the well in place?

I was there when they drilled the holes. There was
: - " _ _

not a bunch of wood that came from any core samples,
' e ——

period.

M )

So you’'re saying that the well driller is inaccurate
e Snlui i _

——
as well as Mr. Bajsarowicz? :
e —

Well, I was present when Mr. Bajsarowicz testified.
< T ———

2 1

/
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e

a3

0

L

Mr. Bajsarowicz W“S not there, knows very little about

soils, and T would be very surprised if there’s any

measuranle amount of wood that Wag racovered-ir-those

r———

bore holes. 1If there was, it would have bheen during

p e

the tuD four feCt, beceas
——

thqt Chere is a small amourt of woed mixed with

o
on

2 there i1s the Possibility

N T TTTT— " o
ccncrete that cowes in wibh o CONCTELE Warertay
e ) Ty
Ckay. I thought --
o it was thna top four feet. Tt’g possible that there
culd be wood mixed with that. Below that, it should
\\_

——.
\ﬁ_-\_\m

513

be clean fi1l31.

ere for everyv single truckload that wasg

—

oo

Were you t

————

dumped on the site?z

No., My crew

Now, isn’'t it true that Pacific Topsoils accepted fees

for allowing fill to be placed on the site?
MS. KOLER: Objection. This I8 tally
outside the scope of direct, and I have a continuing

<

objectian to these gquestions that are outside the

scope of direct.

MS. MARCHIORO- He supervised the filling,

e

and to the extent that he knows, it was his .

———

responslbility to observe the filling, manage the crew

that did the work on site. I think it’'s completely

within the scope.

—
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October 27th site visit.
And what did you dccument on your site visit in vour
field notes?

I documenrnted the general field conditions, listed some

species. It was a little uneven to walk cn, so I
thought possibly the site had been disked &% zome
time.

42 —
lacece

2nd then I also descrikbe the soil cclor, the

mottles at 10 inches, and the color of

D

that there wer

the mottles cor redoximorphic features. The goil was
< e e T

moist but not wet at 12 inches, and there was
— M

m—

occasional patches of spirea rows in unmcwed areas.
...... e

The reed canary grass and the spirea were dominant --

those are wetland plans, wetland communities -- and on

the north side of the £fill, rills were visible, and I
also saw concrete and wood and what appeared to me to

be construction debris.

'Did you reach any conclusions regarding the site

during your site visit?
Yes, I did.

What were those conclusions?

I concluded that there were wetlands on site, £i1l1l had

o ————
been placed in wetlands and that a delineation needed
\-\ T

to be done.

\————“ﬁ . 3
Do any of the manuals or guidance documents that you

PAUL ANDERSON/Direct (Marchioro) 188
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Deposition of UL ANDERSICHN, 10-31-07

Because ycu relied on rhizospheres which are at the end

of the—iist, No. 7, seven out of ten, did you reevaluate

—_—

the parameter to ensure that the preper dacisicn was
——

—— i
I asked Pacific Tepsoils to, and thev never provided the
'-'_—__—__‘______’_..—- 5 S = A _—
information.

o

I'm zorry. You haven't gotten Dr. Kelly's report; is

that correct?

[

I got\gr. Kelly's report. I did nct raceive the
B —
Parametrix report, which their biologist stated that

wetlands were found, and I asked Facific Topsoils to do

a delineation. My purpose was not to do a detailed

delineation.
I visited the site to detérmine whether I thought

—

there was sufficient evidence to ask for a delineation

and EHEE"GEEEQEE;‘had been filled, which is what I did.

Did you observe that there were facultative species of

plants at the site?

I would\bggg‘gg_iggf at my plant list. I think one or

two of the species may be listed as facultative and some

-

Ceaal

of the grasses maybe.

Certainly there were a lot of grasses on the site,

Yes.

So in some areas that were grassy areas, there were

Examination by KOLER
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ition of ~UL ANDERSON, 10-31-07

Depos
A It mey be a manifestation of past agricultural activit..
From a regulatory perspective, that doesn'z necessarily
mean the site would be viewed as agricultural land.
o) Well, these lands that Pacific Topsouils' property is
located on, theyicertainly have been influenced by human
activity, such as agriculture, have they not?
e f ST T
‘\
A They havie heen influenced. 2Agriculture is one of the
influences.
N .
Q And you can't take that out of the eguation when vycu
look at them, can you? "f:::::::T——~_.
A I found wetland vegetation and wetland soils on the ) /
. _ . o s L BEE ; N
periphery of the fill and felt T had sufficient evidence //Kr
to request a delineaticn.
0 But did you factor in to your analysis that this site
has been. disturbed by drainage~facilities;aqdmsp en? .
A I'm not aware of drainage -- functional drainage
facilities con the site.
0 You don't think the dikes have an effect on Pacific
Topsoils' site?
A I would not define a dike as a drainage facility.
Q Water control facility?
A A dike is.a form of a water control facility.
R Samesined “"\\
Q And the tidal gate and the dikes are influencing

activities or conditions on the Pacific Topsoils' site,

are they not?

Examination by KOLER
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Depositicn of UL ANDERSON, 10-31-07
D

5 -

0O

>0

163}

I'm not sure what a ppd-Tob i 8 o PN |

(By Ms. Koler) A dike is a facility, is it nct?

3

g

o

W)

I wouldn't describe it as a facility. 2as T
. ‘\ .
Mr. Stockdale have said repeatedly, the dikes wouid

reduce the amount of tlooding on the property, but it

- e e ——— .

doesn't necessarily mean that wetland soils andwotiand
»\_._.._,.

hydrology aren't presant.

~—

But it could?

_— _—

It could.
\

I mean, clearly it could, couldn't it?
It cculd it; it could not.
—_— ]

And tide gates, same thing, couldn't 4it»

Tide gates generally would reduce the amount of water on

the site. Whether it reduces it below the threshoid to

-
Drainage tiles? T~

Drainage tiles could. I would expect that drainage
PR Lol

tiles that had not been maintained for 24 years would

- meet a wetland, I don't know.

have little or no effect.
-—_—\\_

Pipes?

I'm not aware of pipes. Pipes potentially could. Pipe

on top of the ground wouldn't have any effect on

hydrology.
Pipes in ditches and so on would, would they not?

I'm not clear where the Pipe is or what the burpose 1is.

Examination by KOLER
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the wetlands under the £i117?
They used a methodology that I think is a standard of
practice in wetlands delincation. And maybe, if I

cr the

Fh

trate

4]

could, it would be easiest if I demon
Board.

You’'ve got an area, you can look on an asrial
photcgraph, vyou can see what this looks like., It‘s
got certain characteristics, color, whatever.  If vou
place something on top of it, now yéu cain sece that,

well, some of it is obegcured, kut ycua can go back and

e

lock at the site conditions along the edge of this
feature and determine that they’re consistent with
features outside the book and that from looking at

aerial photographs or looking at the table before, I

‘can infer that tabletop underneath the book is similar

to the tabletop, you know, in and out.

What Parametrix did is they did transects across
the site, which included going from unfilled portions
of the site across the fill, unfilled portions of the
Site, again, similar to what I deséribed with this
illustration.

Now, is this consistent with your analysis?

It’s a more detailed analysis. What they did was a

‘delineation. I never went on the site to do a

‘delineation. I went on the site just to determine if

\—.——————\ -
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M Hearing is Set
Date: August 21, 2009 _ BETT Y 1 GO0ULS TRl
Time: 9:00 a.m. ‘
Judge Thomas McPhee T

STATE OF WASHINGTON

THURSTON COUNTY SUPERIOR COURT
PACIFIC TOPSOILS, Inc., a NO. 08-2-01638-0
Washington Corporation; and BAVE .
FORMAN, an individual, FINDINGS OF FACT,
' ' CONCLUSIONS OF LAW
Appellants, - AND ORDER
V.

THE WASHINGTON STATE
DEPARTMENT OF ECOLOGY, a
Division of the State of Washington,

Respondent.

Pursuant to Chapter 34.05 RCW, this admimistrative appeal came before the Court on
June 19, 2009. Pacific Topsoils, Inc. and Dave Foreman (PTI) appeared through their counsel,
Jane Koler. The Department of Ecology (Ecology) appeared through its counsel, Senior
Counsel Joan Marchioro. PTD’s Petition for Review raised challenges under the
Administrative Procedures Act, Chapter 34.05 RCW, to the Pollution Control Hearings
Board’s (Board) decision below, as well as constitutional claims outside of the Board’s
jurisdiction.

The Court reviewed all of the pleadings filed in this matter and has reviewed the full

administrative record, including the transcript, volumes of exhibits filed with the Board, and

FINDINGS OF FACT, CONCLUSIONS OF ! ATTORNEY GERER/LOF WASHINGTON
‘ Coiogy Livision
LAW AND ORDER PO Box 40117
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the written and oral arguments of the parties. Pursuant to RCW 34.05.570(1){(c) and .574(1),
the Court enters the following Findings of Fact, Conclusions of Law, and Order.
L FINDINGS OF FACT

1.1 PTI received clear notice of Ecology’s asserted jurisdiction over the fill
activities on wetlands at its Smith Island property both before and afier Ecology issued its
Administrative Order No. 4095 (Order No. 4095) and Notice of Penalty Incurred and Due No.
4096 (Penalty No. 4096). The contention that PTI was spreading fill over wetlands was
brought to PTT’s aftention in early summer 2006. By October 2006, Ecology was on-site
investigating the presence of fill over wetlands; and PTI represented to Ecology that it was
undertaking a wetlands delineation by a cor_xéulting firm, Paramet:i{c.

1.2 On March 3, 2007, Ecology issued Penalty No. 4096 to Pacific Topsoils
imposing an $88,000 penalty for the unauthorized discharge of pollutants into waters of the
state. Penalty No. 4096 notified PTI of (a) the location of the penalty site—PTI’s Smith Island
facility; (b) the authority for imposing the penalty—RCW 90.48.144(3); (c) the statute
violated—RCW 90.40.080; and {d) ‘the reascn for the penalty—the placement of fill into
approximately 12 acres of wetlands at PTI’s Smith Island facility without a permit in violation
of RCW 90.48.080.

1.3 In addition to Penalty No. 4096, on March 3, 2007, Ecolbgy also issued Order
No. 4095 to PTI. Order No. 4095 notified PTI of (a) the authority for issuing the Order—
RCW 90.48.120(2); (b) of the clear connection between “into the waters of the state” (the |
language of the statute) and “wetlands” (Ecology’s interpretation of the statute)—stating that
the violation was the unlawful discharge of polluting matter into waters of the state through the
placement of fill in wetlands at PTT’s Smith Island facility; and (c) the connection between
“discharge of polluting matter” and placement of the fill—stating that the unlawful discharge
of polluting matters into waters of the state was comprised of the placement of fill material in

the wetlands at PTI’s Smith Island facility.

FINDINGS OF FACT, CONCLUSIONS OF 2 ATTORNEY GENERAL OF WASHINGTON
[ov] [o] IVision
LAW AND ORDER 20 Do 40117
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1.4 PTI appealed the Penalty and Administrative Order. The Board held an
administrative hearing on February 20 and 21, 2008, at its offices in Lacey, Washington. All
parties were represented by counsel at the hearing and présented evidence and testimony to the
Board.

1.5 On June 12, 2008, the Board issuved written Findings of Fact, Conclusions of
Law, and Order. The Board affirned Ecology’s Adnunistrative Order No. 4095 and N>otice of
Penalty Incurred and Due No. 4096 in full. PTI timely appealed the Board’s decision to
Thurston County Superior Court.

1.6 PTI separately moved for summary judgment on the issue of whether Ecology’s
enforcement authority under the state Water Pollution Control Act (WPCA), Chapter
90.48 RCW, exténded to wetlands. This Court denied PTI’s motion, concluding that the
WPCA does encompass wetlands and Ecology has authority to enforce statutes regulating

those wetlands.

1.7 On July 14, 2009, this Court issued an Opinion affirming the Board’s Findings

of Fact, Conclusions of Law and Order.. The Court’s Opinion is incorporated by reference into | .

this Final Order and provides additional legal analysis and reasoning for the Court’s decision.
IL. CONCLUSIONS OF LAW

2.1 The findings of fact challenged by Pacific Topsoils are supported by subst.antial
evidence and are not arbitrary and capricious.

22  PTI’s challenges to the Board’s conclusions of law are insubstantial and
unpersuasive. PTI has failed to show that the PCHB’s order is invalid due to erroneous
interpretation or application of the law. |

2.3 . Wetlands are waters of the state as defined in RCW 90.48.020 and WAC 173-
201A-020. As waters of the state, under the provisions of the WPCA, Ecology is authorized to
regulate wetlands and take appropriate enforcement actions. Ecology properly exercised that.

authority in this case.

FINDINGS OF FACT, CONCLUSIONS OF 3 ATTORNEY GENERAL OF WASHINGTON
: Ecology Division
LAW AND ORDER o e
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2.4 PTI alleged that Ecology’s Order No. 4095 and Penalty No. 4096 failed 1o
provide sufficient notice of tue claims against it and thus violated applicable due process
requirements. PTI further alleged that the Board’s procedure and conduct of the adminidtrative
hearing violated its due process The Court finds no merit to PTI’s due process claims. PTI
failed to demonstrate that Ecology’s Order No. 4095 and Penalty No. 4096 violated due
process requirements. PTI further failed to demonstrate that Board’s administrative proceeding
violated due process requirements.

2.5 PTl also alleged that RCW 90.48.080 is unconstitutionally vague as applied to
it. PTI did not meet the heavy burden required to prevail on such a claim. The Court
concludes that RCW 90.48.080 1s not unconstitupionally vague as applied to PTL.

[II. ORDER

Based on the foregoing Findings of Fact and Conclusions of Law, the Court orders that
the June 12, 2008, Find<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>